S. HrG. 106-237

THE CLINTON JUSTICE DEPARTMENT'S REFUSAL
TO ENFORCE THE LAW ON VOLUNTARY
CONFESSIONS

HEARING

BEFORE THE

SUBCOMMITTEE ON CRIMINAL JUSTICE OVERSIGHT

OF THE

COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

ONE HUNDRED SIXTH CONGRESS
FIRST SESSION
ON

EXAMINING THE DEPARTMENT OF JUSTICE'S DECISION REGARDING
THE ENFORCEMENT OF FEDERAL STATUTE 18 U.S.C. 3501, WHICH
GOVERNS THE ADMISSIBILITY OF VOLUNTARY CONFESSIONS IN FED-
ERAL COURT, AND THE IMPACT ON THE MIRANDA RIGHTS

MAY 13, 1999

Serial No. J-106-27

Printed for the use of the Committee on the Judiciary

&

U.S. GOVERNMENT PRINTING OFFICE
60-782 CC WASHINGTON : 1999



COMMITTEE ON THE JUDICIARY
ORRIN G. HATCH, Utah, Chairman

STROM THURMOND, South Carolina PATRICK J. LEAHY, Vermont
CHARLES E. GRASSLEY, lowa EDWARD M. KENNEDY, Massachusetts
ARLEN SPECTER, Pennsylvania JOSEPH R. BIDEN, Jr., Delaware

JON KYL, Arizona HERBERT KOHL, Wisconsin

MIKE DEWINE, Ohio DIANNE FEINSTEIN, California

JOHN ASHCROFT, Missouri RUSSELL D. FEINGOLD, Wisconsin
SPENCER ABRAHAM, Michigan ROBERT G. TORRICELLI, New Jersey
JEFF SESSIONS, Alabama CHARLES E. SCHUMER, New York

BOB SMITH, New Hampshire

MAaNuUs CooNEY, Chief Counsel and Staff Director
BRuUCE A. CoHEN, Minority Chief Counsel

SUBCOMMITTEE ON CRIMINAL JUSTICE OVERSIGHT
STROM THURMOND, South Carolina, Chairman

MIKE DEWINE, Ohio CHARLES E. SCHUMER, New York
JOHN ASHCROFT, Missouri JOSEPH R. BIDEN, Jr., Delaware
SPENCER ABRAHAM, Michigan ROBERT G. TORRICELLI, New Jersey
JEFF SESSIONS, Alabama PATRICK J. LEAHY, Vermont

GARRY MALPHRUS, Chief Counsel
GLEN SHOR, Legislative Assistant

(m



CONTENTS

STATEMENT OF COMMITTEE MEMBER
Thurmond, Hon. Strom, U.S. Senator from the State of South Carolina ...........

CHRONOLOGICAL LIST OF WITNESSES

Panel consisting of Stephen J. Markman, former U.S. attorney for the East-
ern District of Michigan, and former Asssistant Attorney General for the
Office of Legal Policy, Lansing, MI; Richard M. Romley, Maricopa County
attorney, Phoenix, AZ; Gilbert G. Gallegos, president, grand lodge, Frater-
nal Order of Police, Washington, DC; Daniel C. Richman, professor of
law, Fordham University School of Law, and former chief appellate attor-
ney for the Southern District of New York, New York, NY; George Thomas,
professor of law, Rutgers University School of Law, Newark, NJ; and Paul
G. Cassell, professor of law, University of Utah College of Law, and former
Associate Deputy Attorney General, Salt Lake City, UT .....cccccoevieeviiveenienenne

ALPHABETICAL LIST AND MATERIAL SUBMITTED

Cassell, Paul G.:
TESTIMONY ..ttt sttt et b et e bt et e e sbe e esbeesareenbeennne
Prepared StatemMent ..........ooouiiiiiiii e
Gallegos, Gilbert G.:
TESTIMONY ..ttt ettt b ettt e bt e sbe e esbe e b e enteeanee
Prepared StAtemMENT ..........oooiiiiiiiiieee e
Markman, Stephen J.:
Testimony .................
Prepared statement
Article: National Review, “True Confessions—Miranda's Hidden
Costs,” by Paul Cassell and Stephen J. Markman, dated Dec. 25,
L9005 et
Richman, Daniel C.:
TESTIMONY ..ttt ettt be et e bt e bt e sbe e e sbeenineenbeenane
Prepared statement
Romley, Richard M.:
TESTIMONY ..ttt et b et b e e b e e s be e esb e e saneenbeennne
Prepared StatemMent ..........oooiiiiiiii e
Thomas, George:
TESTIMONY ..ttt ettt b et be e bt esbe e esb e e snneenbeeanne
Prepared statement ....
Thurmond, Hon. Strom: Submitted the following materi
Letters from:
National Association of Police Organizations, Inc. to Senators Thur-
mond and Schumer, dated May 11, 1999 ........cccccoviiieeiiiieesiiee e
Edwin Meese 111 to Senator Thurmond, dated May 12, 1999 .
Dick Thornburgh to Senator Thurmond, dated Oct. 7, 1999 ... .
William P. Barr to Senator Thurmond, dated July 22, 1999 .................
Attorney General Janet Reno to Hon. Albert Gore, Jr., dated Sept.
10, 1997 et
U.S. Department of Justice Criminal Division, John C. Keeney, Act-
ing Assistant Attorney General, to All United States Attorneys
and All Criminal Division Section Chiefs, dated Nov. 6, 1999 ..........
U.S. Senate, Committee on the Judiciary to Janet Reno, dated Mar.
4, 1999 e
U.S. Department of Justice, Office of Legislative Affairs, to Senator
Thurmond, dated Apr. 15, 1999 .......cccociiiiiie e

an

13

26
28

17
18

29
31



Thurmond, Hon. Strom—Continued
Letters from—Continued
U.S. Senate, Committee on the Judiciary to James K. Robinson,
Assistant Attorney General, Criminal Division, dated May 6, 1999 .
Title 18 U.S.C. 3501 ....oiiiiiiieei it ee e ee e e e e e e e st e e e e e e s sanrraaeaeeeeennes
Chart: “What the Courts Have Said About the Voluntary Confessions
Law 18 U.S.C. 83501 ....oiiiiiiieeriiiieeieee e sieeesite e e seeeeesveeessnteeesnneessnneeeenseeeas

APPENDIX

QUESTIONS AND ANSWERS

Responses to questions from Senator Thurmond:
Stephen J. Markman .......cccoooiiiiiiiie e e e e e e enee s
Richard M. Romley
Gilbert G. Gallegos ..
Daniel C. Richman ..
George Thomas ........
Paul G. Cassell ........
James K. Robinson

ADDITIONAL SUBMISSIONS FOR THE RECORD

Brief: United States Court of Appeals for the Fourth Circuit, No. 97-4017,
United States v. Robert H. Sullivan ...
Brief: United States Court of Appeals for the Fourth Circuit, No. 97-4750,
United States v. Charles Thomas Dickerson ..........cccccooeviiiniiniieniciiicnenene
Prepared statement of James K. Robinson, Assistant Attorney General, De-
partment of Justice, Criminal DiViSION ............cccooiiiiiiiiiiiiii e
Letters from:
U.S. Senate, Committee on the Judiciary to Hon. Janet Reno, dated
AUG. 28, 1997 ..ottt
U.S. Department of Justice, Office of Legislative Affairs, Andrew Fois,
Assistant Attorney General, to Senator Thurmond, dated Sept. 11,
L0907 bbbttt
Criminal Justice Foundation, Charles L. Hobson, to Senator Thurmond,
dated May 10, 1999 ......oooiiiiiieiiiiee e
Federal Law Enforcement Officers Association, Richard J. Gallo, to Sen-
ator Thurmond, dated May 28, 1999 .........ccccceiviiieiiie e
Major Cities Chiefs, Ruben B. Ortega, to Senators Thurmond and Schu-
mer, dated May 18, 1999 .......cccciiiiiiiiii e
Excerpt from a bill, S. 899, to reduce crime and protect the public in the
21st Century by strengthening Federal assistance to State and local law
enforcement, combating illegal drugs and preventing drug use, attacking
the criminal use of guns, promoting accountability and rehabilitation of
juvenile criminals, protecting the rights of victims in the criminal justice
system, and improving criminal justice rules and procedures, and for other
PUIPOSES ..ttt ettt sttt sr s sr e r e et eea e et e e e e s et e sne e e e nreeseesne e e e nreeseenis
Excerpt from the Congressional Record, dated June 15, 1999 ..
Excerpt from the Congressional Record, dated Aug. 11, 1969 ...........cccceeviiveennns
Articles:
The Augusta Chronicle, “Miranda, finally,” dated Feb. 14, 1999 .................
The Associated Press, “GOP slams White House over Miranda rights
law,” dated May 14, 1999 .......ccoiiiiiiiiee e s e e

Page

103
105

106

109
109
110
113
115
116
117

127
129
139

141

145
146
146
147

148
155
157

160



THE CLINTON JUSTICE DEPARTMENT'S RE-
FUSAL TO ENFORCE THE LAW ON VOL-
UNTARY CONFESSIONS

THURSDAY, MAY 13, 1999

U.S. SENATE,
SUBCOMMITTEE ON CRIMINAL JUSTICE OVERSIGHT,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to notice, at 2:02 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Strom Thurmond
(chairman of the subcommittee) presiding.

OPENING STATEMENT OF HON. STROM THURMOND, A U.S.
SENATOR FROM THE STATE OF SOUTH CAROLINA

Also present: Senators Sessions, and Kyl [ex officio.]

Senator THURMOND. The subcommittee will come to order. I am
pleased to hold this oversight hearing today on the Department of
Justice. We will review a Federal statute, 18 U.S.C. 3501, that the
Congress passed to govern the admissibility of voluntary confes-
sions in Federal court. Unfortunately, the Clinton administration
has refused to use this tool to help Federal prosecutors in their
work to fight crime.

In 1966, the Supreme Court established in Miranda v. Arizona
a codelike set of rules requiring that a defendant must be read cer-
tain warnings before his confession of a crime can be used against
him in court. The strict rules it established were not mandated by
the Constitution, as even the Court itself acknowledged, and we
will never know how many crimes have gone unsolved or
unpunished because of it.

In response, the Judiciary Committee held an extensive series of
hearings on this issue as part of broader criminal law reform. A bi-
partisan Congress, with my participation and that of many others,
passed a statute in 1968 that provides, “In any criminal prosecu-
tion brought by the United States * * *, a confession * * * shall
be admissible in evidence if it is voluntarily given.” One factor to
consider in whether a confession is voluntary is whether the de-
fendant received the Miranda warnings.

The Miranda Court expressly invited the Congress and the
States to develop a legislative solution in this area. | have with me
today the hundreds of pages of hearings and committee reports
that detail this committee’s extensive consideration of this issue in
response to that invitation.

@)
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During the Clinton administration, this committee has repeat-
edly encouraged the Justice Department to enforce the statute.
During an oversight hearing in 1997, Attorney General Reno indi-
cated to the committee that the Department would enforce it in an
appropriate case, as did Deputy Attorney General Holder during
his nomination hearing the same year.

However, when such a case clearly arose in United States v.
Dickerson, the administration refused to enforce it. In that case,
Charles Dickerson was suspected of committing a series of armed
bank robberies in Virginia and Maryland. During questioning, he
voluntarily confessed his crimes to the authorities and implicated
another armed bank robber, but the Miranda warnings were not
read to him beforehand. The U.S. attorney’s office in Alexandria
urged the trial court to admit the confession under section 3501,
but the Justice Department refused to permit the U.S. attorney to
raise it on appeal.

Thus, Paul Cassell, who we are pleased to have with us today,
made the argument instead, and the fourth circuit ruled solidly in
favor of section 3501. It is due to the efforts of third parties outside
the Justice Department that a key confession will be used, and
may be the reason that a serial bank robber is brought to justice.

The media reaction to the Dickerson case has been negative, indi-
cating that defendants will no longer receive Miranda warnings if
the decision stands. This is simply not true. As the fourth circuit
noted, section 3501 encourages the police to give Miranda warnings
because the warnings help establish that a confession is voluntary.
Section 3501 will not stop Miranda warnings from being given.
What it will do is stop criminals from being released on legal tech-
nicalities.

The fourth circuit strongly criticized the Justice Department for
refusing to argue the statute, saying that it has impeded the law’'s
enforcement and has overruled the efforts of career Federal pros-
ecutors to use it. Indeed, without the involvement of third parties
in cases like Dickerson, the Department’'s position would have pre-
vented the issue from ever being considered by the courts.

The executive branch has a duty under article 11, section 3, of the
Constitution to “take care that the laws be faithfully executed.”
Section 3501 is a law like any other. In Davis v. United States, Jus-
tice Scalia questioned whether the refusal to invoke the statute ab-
rogated this duty. As he also stated, the United States’ repeated re-
fusal to invoke 3501 “may have produced—during an era of intense
national concern about the problem of runaway crime—the acquit-
tal and nonprosecution of many dangerous felons, enabling them to
continue their depredations upon our citizens. There is no excuse
for this.”

I am equally troubled. I cannot understand why the Clinton ad-
ministration refuses to use this law against criminals and even
prohibits its career Federal prosecutors from doing so. America
does not need its Justice Department making arguments on behalf
of criminals.

The statute has been upheld by all courts that have directly con-
sidered it. Even the Supreme Court has long characterized the Mi-
randa warnings as “prophylactic,” as opposed to constitutional re-
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quirements. It has referred to section 3501 as, “the statute govern-
ing the admissibility of confessions in Federal prosecutions.”

The Justice Department will not say what position it will take
if the Dickerson case is considered by the Supreme Court. This is
one of the questions | was eager to ask the Justice Department
today. Unfortunately, they refused my invitation to testify. Not
only will the Justice Department not defend the law in court, it
will not even discuss the matter before this subcommittee.

I recognize the Department’s reluctance to discuss specifics about
pending cases, but this is no excuse for its failure to discuss its
general treatment of the law governing voluntary confessions. Even
the dissent in Dickerson stated that the Congress could invoke its
oversight authority and investigate why the law is being ignored.

It is my sincere hope, as the Dickerson court stated, that “no
longer will criminals who have voluntarily confessed their crimes
be released on mere technicalities.” By supporting section 3501, the
Justice Department can go a long way toward making this promise
a reality.

I look forward to the testimony of our witnesses as we review the
Clinton Justice Department’'s refusal to enforce the law on vol-
untary confessions.

You want to introduce a witness now, don't you?

Senator KyL. Yes, please.

Senator THURMOND. Go right ahead.

Senator KyL. Thank you very much, Mr. Chairman. Thank you
for holding this hearing. Though not a member of this subcommit-
tee, | am delighted to be here, even if for a few minutes to express
my support for the inquiry which you are making today.

I would like to acknowledge two members of this distinguished
panel with whom | have worked extensively. You mentioned one,
Dr. Paul Cassell, from the University of Utah, who has not only
been active in this and a variety of other similar matters in court,
but has also been enormously supportive of our efforts to write, de-
fend, and promote a constitutional amendment to provide rights to
victims of crime.

I am happy to say, Mr. Chairman, that the Majority Leader has
indicated his support for providing time on the floor for consider-
ation of our constitutional amendment this summer, as soon as we
can get it through the full Judiciary Committee, and | appreciate
very much Dr. Cassell’'s help in this regard.

But today it is my pleasure to especially introduce my county at-
torney, Rick Romley, who is currently serving in his third term as
Maricopa County Attorney. Our county, by the way, Mr. Chairman,
is the sixth largest in the country, and it is also the fastest growing
county in the United States. So he has got a real challenge ahead
of him.

He has been a prosecutor for almost 20 years, and he currently
oversees one of the largest prosecuting agencies in the country. His
staff is about 800 people, including 300 attorneys, over 50 inves-
tigators, and incidentally nearly 50 victim witness advocates. He
has earned a reputation as a leader in criminal justice issues, and
he has championed many prosecution and reform policies.

For example, he played a leading role in rewriting Arizona’s
criminal code, which resulted in truth in sentencing statutes that
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require convicted criminals to serve their full time. While serving
on the Arizona Victims Constitutional Rights Steering Committee,
he worked to make Arizona one of the first States in the Nation
to pass a constitutional amendment that guarantees that victims
are afforded certain rights during the criminal justice process. He
was also a prominent figure in Arizona’s juvenile justice reform.

In fiscal year 1997-1998, the Maricopa County Attorney’s Office
handled over 45,000 felony matters. County Attorney Rick Romley
has testified before this committee on numerous occasions, Mr.
Chairman, but I think you will agree that he is very well-qualified
to testify on the topic of voluntary confessions. So | join you in wel-
coming him, as well as the other members of your panel to this dis-
cussion today.

Thank you, Mr. Chairman, for affording me the opportunity to
introduce my county attorney.

Senator THURMOND. | will now introduce our panel. The first wit-
ness is Stephen Markman, who served in the Bush administration
as U.S. attorney in Michigan, and in the Reagan administration as
Assistant Attorney General in charge of the Office of Legal Policy.
In the latter position, he wrote a definitive report on the law of pre-
trial interrogation for the Justice Department. Prior to that, he
served on the staff of the Senate Judiciary Committee. Currently,
he is a judge on the court of appeals in Michigan. We welcome you
here.

Our second witness is Richard Romley, who is currently serving
his third term as the Maricopa County Attorney in Phoenix, AZ.
Mr. Romley holds both a bachelor’'s and law degree from Arizona
State University, and he served in the U.S. Marine Corps. We wel-
come you.

Our third witness is Gilbert Gallegos, national president of the
Fraternal Order of Police, the largest law enforcement organization
in the United States. Mr. Gallegos has a degree in criminology
from the University of Albuquerque and is a graduate of the FBI
National Academy. Prior to becoming FOP national president, Mr.
Gallegos served for 25 years in the Albuquerque Police Depart-
ment, retiring with the rank of Deputy Chief of Police. We are glad
to have you.

The fourth witness is Prof. Daniel Richman, of the Fordham Uni-
versity School of Law. A graduate of Harvard University and Yale
Law School, Professor Richman clerked for Justice Thurgood Mar-
shall on the Supreme Court. He also spent 7 years as an assistant
U.S. attorney and special assistant U.S. attorney for the Southern
District of New York, including service as chief appellate attorney.
We are glad to have you.

Our fifth witness iIs Prof. George Thomas, of Rutgers University
School of Law. A graduate of the University of lowa College of Law,
Professor Thomas practiced law in Tennessee and taught criminal
justice at the University of Tennessee before assuming his current
position. We are glad to have you.

Our sixth and final witness is Prof. Paul Cassell, of the Univer-
sity of Utah School of Law. He served as a Federal prosecutor and
as an Associate Deputy Attorney General during the Reagan ad-
ministration. He clerked for then Judge Antonin Scalia on the Dis-
trict of Columbia Circuit Court of Appeals and for Chief Justice
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Warren Burger on the Supreme Court. Professor Cassell argued
the Dickerson case before the fourth circuit.

I ask that each of you please limit your opening statements to
5 minutes. All of your written testimony will be placed in the
record, without objection. We will start with Judge Markman and
proceed down the line.

PANEL CONSISTING OF STEPHEN J. MARKMAN, FORMER U.S.
ATTORNEY FOR THE EASTERN DISTRICT OF MICHIGAN, AND
FORMER ASSISTANT ATTORNEY GENERAL FOR THE OFFICE
OF LEGAL POLICY, LANSING, MI; RICHARD M. ROMLEY, MAR-
ICOPA COUNTY ATTORNEY, PHOENIX, AZ, GILBERT G.
GALLEGOS, PRESIDENT, GRAND LODGE, FRATERNAL ORDER
OF POLICE, WASHINGTON, DC; DANIEL C. RICHMAN, PRO-
FESSOR OF LAW, FORDHAM UNIVERSITY SCHOOL OF LAW,
AND FORMER CHIEF APPELLATE ATTORNEY FOR THE
SOUTHERN DISTRICT OF NEW YORK, NEW YORK, NY;
GEORGE THOMAS, PROFESSOR OF LAW, RUTGERS UNIVER-
SITY SCHOOL OF LAW, NEWARK, NJ; AND PAUL G. CASSELL,
PROFESSOR OF LAW, UNIVERSITY OF UTAH COLLEGE OF
LAW, AND FORMER ASSOCIATE DEPUTY ATTORNEY GEN-
ERAL, SALT LAKE CITY, UT

STATEMENT OF STEPHEN J. MARKMAN

Judge MARKMAN. Chairman Thurmond, Senator Kyl, thank you
very much for the invitation to testify on the subject of section
3501 and Miranda. As a staff member of this committee for 7
years, it is a particular honor for me to be back here this afternoon.

As former Assistant Attorney General of the United States from
1985 to 1989, | have been asked specifically to set forth the per-
spectives of the Reagan administration Department of Justice to-
ward section 3501. It is not my attention here to compare or con-
trast these perspectives with those of any other administration.

Section 3501, of course, was enacted as part of the Omnibus
Crime Control Act of 1968 and represents the congressional re-
sponse to the Supreme Court’s decision in Miranda v. Arizona. Es-
sentially, 3501 would restore the pre-Miranda voluntariness stand-
ard to confessions and other statements elicited from suspects dur-
ing custodial interrogation.

As Assistant Attorney General, | was requested by Attorney Gen-
eral Edwin Meese in 1985 to analyze the Miranda decision and the
law of pretrial interrogation as part of a larger analysis of the
changes in criminal procedure that had resulted from a series of
U.S. Supreme Court decisions over the previous 2 decades. His re-
quest set in motion a series of actions on the part of the Justice
Department that | would like to summarize.

In February 1986, the Office of Legal Policy issued a report to
the Attorney General on the law of pretrial interrogation. The re-
port is contained as Attachment B of my testimony. The report was
a comprehensive review of the development of the law on pretrial
interrogation from its medieval origins to the Supreme Court’s de-
cision in Miranda. After considerable analysis, the report concluded
that the Miranda decision had, “had a major adverse effect on the
willingness of suspects to provide information to the police.”
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Various studies were cited which concluded that Miranda had
substantially reduced the availability of confession evidence to the
criminal justice system, reducing in half, for example, confessions
arising out of custodial interrogations in Pittsburgh, according to
one study. In our judgment, these studies amply bore out the con-
cern expressed by Justice White in his dissent in Miranda that, “In
some unknown number of cases, the Court’s rule will return a Kill-
er, a rapist or other criminal to the streets and to the environment
which produced him, to repeat his crime whenever it pleases him.
As a consequence, there will not be a gain, but a loss in human
dignity.”

In addition, our report concluded that the continued application
of Miranda violated the constitutional separation of powers by pro-
mulgating a code of procedure for interrogations that was more
properly the responsibility of the executive and the legislative
branches, that it violates the constitutional principle of federalism
by enforcing a nonconstitutional rule of procedure against State
courts, that it impaired the effectiveness of the criminal justice sys-
tem by requiring the expenditure of limited resources in developing
cases that could easily have been made prior to Miranda and in
forcing questionable plea bargains upon the prosecutor, and that it
undermined public confidence in the law by freeing known crimi-
nals on the basis of what were perceived by many as technicalities
and prolonging the anguish of criminal victims through years of ad-
ditional criminal litigation.

Our report further concluded that section 3501 represented a
constitutional response by the Congress to the Miranda decision, in
light both of the Court’s own assertions that its warnings were not
mandated by the fifth amendment and by its express invitation to
the legislative branches of the Federal and State governments to
develop effective alternatives. As part of an overall reform strategy,
the report recommended that 3501 be affirmatively invoked in an
effort to overrule or abrogate Miranda.

Following issuance of the report, the Department convened a spe-
cial task force in an effort to implement the report’s recommenda-
tions. Professor Cassell, as well as myself, were among the mem-
bers of that task force. In its report in May 1987, the task force
reaffirmed the strategy of invoking 3501 in an effort to overrule
Miranda, while at the same time issuing draft guidelines establish-
ing new custodial interrogation procedures in place of those re-
quired by Miranda. Although the task force viewed section 3501 as
a constitutional enactment with or without the guidelines, such
guidelines were designed to demonstrate the efficacy of alternative
custodial interrogation procedures.

Members of the committee, there is no more significant criminal
justice issue that this committee could address than the legacy of
Miranda v. Arizona. While the impact of Miranda is a largely hid-
den one, there is no criminal procedural innovation in modern
times that has been more costly. No legacy of the criminal proce-
dure revolution of the 1960’s and 1970’'s has been more devastating
to the first civil right of all individuals—the right to be protected
from domestic predators.

I would respectfully urge this subcommittee to reaffirm the ear-
lier words of the Judiciary Committee more than 3 decades ago
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when it enacted section 3501, “The traditional right of the people
to have their prosecutors place in evidence before juries the vol-
untary confessions and incriminating statements made by defend-
ants simply must be restored.”

Thank you very much for the opportunity to be here this after-
noon.

Senator THURMOND. Thank you, Judge Markman.

[The prepared statement of Judge Markman follows:]

PREPARED STATEMENT OF STEPHEN J. MARKMAN

Members of the Senate Judiciary Committee, thank you very much for the invita-
tion to testify on the subject of 83501 of Title 18 of the United States Code. As
former Assistant Attorney General of the United States from 1985-89, | have been
asked to set forth the perspectives of the Reagan Administration Justice Depart-
ment toward 18 USC §3501. It is not my intention here to compare or contrast
these perspectives with those of any other Administration.

§3501 represents the Congressional response to the Supreme Court's decision in
Miranda v Arizona, 384 US 436 (1966). [Attachment A.] In Miranda, the Court in-
vited such a legislative response when it stated,

It is impossible for us to foresee the potential alternatives for protecting the
privilege for protecting the privilege which might be devised by the Congress
or the States in the exercise of their creative rule-making capacities. Therefore,
we cannot say that the Constitution necessarily requires adherence to any par-
ticular solution for the inherent compulsions of the interrogation process as it
is presently conducted. Our decision in no way creates a constitutional strait-
jacket which will handicap sound efforts at reform, nor is it intended to have
this effect. We encourage Congress and the States to continue their laudable
search for increasingly effective ways of protecting the rights of the individual
while promoting efficient enforcement of our criminal laws. However, unless we
are shown other procedures which are at least as effective in apprising accused
persons of their right of silence and in assuring a continuous opportunity to ex-
ercise it, the following safeguards must be observed. [466 US at 467]

§3501 was enacted as part of the Omnibus Crime Control and Safe Streets Act
of 1968. The first sentence of §3501(a) overrules Miranda and restores the volun-
tariness standard for the admission of confessions in federal prosecutions. The re-
mainder of this subsection provides for an initial determination concerning the vol-
untariness of a confession by the judge outside the presence of the jury. §3501(b)
lists various factors, including the proffering of warnings, which are to be considered
by the trial court in applying the voluntariness standard. The status of these factors
under this subsection is the same as their status under pre-Miranda voluntariness
law. As the last sentence of this subsection indicates, these are not preconditions
to the admission of a confession, but simply evidence relevant to the determination
of a confession’s voluntariness. §3501(d) provides that the statute does not bar the
admission of any voluntarily given confession that is outside the custodial interroga-
tion process, while 83501(e) defines “confession” to include any self-incriminating
statement.?

As Assistant Attorney General for Legal Policy, | was requested by Attorney Gen-
eral Edwin Meese in 1985 to analyze the Miranda decision and the law of pretrial
interrogation as part of a larger series of analyses of changes in criminal procedure
that had been effected by the U.S. Supreme Court in decisions over the previous
two decades.2 As a former legal academician and prosecutor, Attorney General
Meese had long expressed concerns about the impact of the Miranda decision. His
request set in motion a series of subsequent actions on the part of the Justice De-
partment during his tenure as Attorney General that | have been asked to summa-
rize for this panel.

183501(c) is not directly related to the Miranda decision but responds to the Supreme Court’s
decisions in McNabb v United States, 318 US 332 (1943) and Mallory v United States, 354 US
449 (1957), providing that delays of up to six hours in the production of an arrested person be-
fore a magistrate do not, by themselves, require the exclusion of a confession obtained in that
period.

2These analyses were widely disseminated by the Department of Justice at the time of their
publication and are reprinted in their entirety in the University of Michigan Journal of Law
Reform in the Spring and Summer 1989 volume.



8

REPORT TO THE ATTORNEY GENERAL

In February of 1986, the Office of Legal Policy (now known as the Office of Policy
Development) of the Justice Department issued its Report to the Attorney General
on The Law of Pre-Trial Interrogation. [Attachment B.] According to the Attorney
General,

[The Report] comprehensively reviews the development of the law of pretrial
interrogation from its medieval origins to the Supreme Court’s 1966 decision in
Miranda v Arizona. It places the “Miranda rules” in historical and constitu-
tional perspective; rigorously analyzes the Miranda decision itself; describes the
practical effects of Miranda and subsequent legal developments; and compares
current American law in this area to the rules and practices of several foreign
jurisdictions. It also analyzes the policy considerations relevant to the formula-
tion of rules and procedures for pretrial questioning and examines the prospects
for reform.

After considerable analysis, the Report concluded that the Miranda decision “had
a major adverse effect on the willingness of suspects to provide information to the
police.” Studies conducted in various communities indicated that Miranda had sub-
stantially reduced the availability of confession evidence to the criminal justice sys-
tem. One study in Pittsburgh, for example, determined that Miranda had roughly
cut in half the number of suspected violent criminals who confessed or who other-
wise provided useful information to the police—a reduction from about 60 percent
before Miranda to about 30 percent afterward. In our judgment, these studies amply
bore out the concern initially expressed by Justice Byron White in his dissent in Mi-
randa:

In some unknown number of cases, the Court’s rule will return a killer, a rap-
ist or other criminal to the streets and to the environment which produced him,
to repeat his crime whenever it pleases him. As a consequence, there will not
be a gain, but a loss in human dignity. The real concern is not the unfortunate
consequences of this new decision on the criminal law as an abstract, disem-
bodied series of authoritative proscriptions, but the impact on those who rely
on the public authority for protection * * * There is, of course, a saving factor:
the next victims are uncertain, unnamed and unrepresented in this case.

In addition, the Report concluded that the continued application of Miranda (a) vio-
lated the constitutional principle of separation of powers by promulgating a code of
procedure for interrogations that exceeded the requirements of the Fifth Amend-
ment and that more properly was the responsibility of the executive and legislative
branches; (b) violated the constitutional principle of federalism by enforcing admit-
tedly non-constitutional rules against state courts; (c) impaired the effectiveness of
the criminal justice system by requiring the expenditure of limited law enforcement
resources in developing cases that might easily have been made with the suspect’s
cooperation prior to Miranda, and in requiring the prosecutor to accept pleas that
were not commensurate with the seriousness of the actual offense; and (d) under-
mined public confidence in the law by freeing known criminals on the basis of what
were perceived by many as “technicalities” and prolonging the anguish of criminal
victims through years of additional criminal litigation.

The Report further concluded that §3501 represented a valid, constitutional re-
sponse by the Congress to the Miranda decision in light both of the Court's asser-
tions that its required warnings were not mandated by the Fifth Amendment and
its express invitation to the legislative branches of the federal and state govern-
ments to develop effective alternatives. As the Report asserted:

Miranda should no longer be regarded as controlling because a statute was
enacted in 1968, 18 USC 83501, which overrules Miranda and restores the pre-
Miranda voluntariness standard for the admission of confessions. Since the Su-
preme Court now holds that Miranda’s rules are merely prophylactic, and that
the Fifth Amendment is not violated by the admission of a defendant's vol-
untary statements despite non-compliance with Miranda, a decision by the
Court invalidating this statute would require some extraordinarily imaginative
theorizing of an unpredictable nature.3

3 Additionally, the Report concluded that, even if §3501 was not directly effective in overruling
Miranda, “it is a relevant factor in deciding whether to overrule that decision. In the past the
Supreme Court has been willing to reconsider and overturn constitutional decisions in light of
later Congressional enactments which expressed disagreement with them. The Congressional
findings embodied in 18 USC §3501 should also be accorded weight in deciding whether the
time has come to overrule Miranda.”
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Concerning the best strategy for pursuing reform of Miranda, the Report rec-
ommended, first, that the Justice Department seek to persuade the Supreme Court
to abrogate or overrule the Miranda decision by expressly relying upon 83501, as
well as upon subsequent decisions of the Supreme Court which had held that non-
compliance with Miranda did not entail any violation of the Constitution.# The Re-
port reasoned that 83501 related directly to federal proceedings, and could be re-
Jected by the Court only by finding an Act of Congress to be unconstitutional. Fur-
ther, if the Court upheld §3501, this would effectively dispose of Miranda at the
state level as well since the States could then enact counterpart statutes to §3501.
The validation of §3501 would have made it clear that any possible constitutional
mandate for continuing to apply Miranda in contravention of such statutes had been
rejected by the Supreme Court.

Second, the Report recommended that the Justice Department formulate an ad-
ministrative policy, establishing standards for the conduct of custodial interroga-
tions by federal law enforcement agencies. Such standards would be implemented
concurrent with litigative efforts to seek reversal of Miranda. “Promulgating such
a policy would increase the likelihood of judicial acceptance of the abrogation of Mi-
randa, ensure that the enlarged freedom of action resulting from Miranda's demise
will be exercised responsibly, and demonstrate that implementing alternative proce-
dures would promote fair treatment of suspects as well as furthering law enforce-
ment.” Issues to be considered in the development of an interrogation policy by the
Department would include the desirability of requiring that interrogations, where
feasible, be videotaped or recorded; the desirability of rules providing additional
guidance concerning the permissible duration and frequency of interrogations; and
the desirability of rules restricting or prohibiting specific deceptive or manipulative
practices that were characterized as abusive in the Miranda decision and elsewhere.

A number of considerations were cited in support of such new interrogation guide-
lines. First, the Office of Legal Policy considered such standards to be desirable as
a matter of institutional responsibility. Currently, as well as at the time of the Re-
port, the basic rules of custodial interrogations were determined by the Miranda de-
cision, and enforced by courts through the exclusion of evidence. If this form of over-
sight was to be eliminated, as the Report urged, we believed that alternative meas-
ures were desirable which ensured that interrogations were carried out in a manner
that was fair to suspects, and that did not jeopardize the admissibility or credibility
of confessions in subsequent judicial proceedings.

Second, the existence of an administrative policy of this sort would be of substan-
tial value in persuading the courts to abandon Miranda. The courts were, by then,
two decades after Miranda, well-accustomed to setting the rules for custodial inter-
rogations, and to enforcing the rules that they had created in particular cases. As
a practical matter, it would be easier for them to relinquish this role if they knew
that in doing so they were acceding to a responsible alternative system, rather than
writing a blank check for individual officers or agencies.

Third, the adoption of such rules represented an additional response (going be-
yond §3501) to Miranda’s assertion that its rules were not the only acceptable
means of ensuring compliance with the Fifth Amendment, and the Court’s invitation
to develop effective alternatives. A reasonably designed administrative policy would
provide an argument for dispensing with Miranda's system even under the terms
of the decision that created it. A related argument was based on the Court’s later
decision in INS v. Lopez-Mendoza, 468 US 1032 (1984), which held that the Fourth
Amendment’s exclusionary rule did not apply to deportation proceedings. In reach-
ing this conclusion, the Court regarded it as significant that the INS had in place
an administrative system for preventing and punishing Fourth Amendment viola-
tions. The Department could argue similarly that its internal system of administra-
tive rules and sanctions provided adequate safeguards against Fifth Amendment
violations, and justified dispensing with Miranda’s prophylactic system.

A final point in support of an administrative policy was that it would enable us
to demonstrate that replacing the Miranda system with superior alternative rules
offered major advantages in relation to the legitimate interests of suspects and de-
fendants—especially a proposed requirement that custodial interrogation sessions be
videotaped—as well as major gains in promoting effective law enforcement. Adopt-
ing publicly articulated standards which avoided the Miranda rules’ shortcomings
as a means of ensuring fair treatment of suspects would be the most effective way
of making this point.

In explaining this rationale for new custodial interrogation guidelines, let me em-
phasize, however, that the Report was not of the view that the constitutionality of

4See, in particular, Michigan v Tucker, 417 US 433 (1974); New York v Quarles, 467 US 649
(1984); and Oregon v Elslad, 470 US 298 (1985).
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§3501 was contingent upon the implementation of such guidelines. Rather, it made
clear that 83501 was constitutionally defensible—independent of any executive
branch guidelines—under the express terms of Miranda and its recent progeny. As
an enactment of the Congress, 83501 standing by itself was entitled to considerable
deference on the part of the judiciary. While alternative interrogation guidelines, in
our judgment, would enhance the overall interests of the criminal justice system,
including its protection of defendants’ rights, such guidelines were justified on their
own terms, as well as in order to allay the concerns of those who disagreed with
83501 as a matter of policy, rather than as a necessary predicate to the constitu-
tionality of §3501.

CUSTODIAL QUESTIONING POLICY

Following issuance of the Report, the Attorney General convened several meetings
of senior Justice Department officials to discuss its recommendations. Considerable
discussion and debate ensued at these meetings, after which the Attorney General
established a Task Force to develop specific departmental guidelines governing cus-
todial interrogation by federal law enforcement agencies. In May 1987, after review
from both the law enforcement and the litigation components of the Justice Depart-
ment, draft guidelines were formulated by the Task Force and in October 1987, they
were formally presented to the Attorney General.

One part of the draft guidelines set forth general standards concerning the custo-
dial interrogation process relating to such matters as the legal prohibition of coer-
cion, the prompt production of a suspect before a magistrate, the training of officers
in the legal and administrative rules governing custodial questioning, the investiga-
tion of possible violations, and the establishment of penalties for such violations. A
second part of the guidelines set forth detailed procedures to be utilized by the De-
partment’s investigating agencies in place of the Miranda procedures. Such proce-
dures were discretionary and to be employed only when determined to be useful by
the interrogating agents. The alternative procedure required the interrogators to de-
liver revised warnings to suspects, informing them:

(1) You do not have to say anything; (2) anything you do say may be used
as evidence; (3) we are required by law to bring you before a judge without un-
necessary delay; (4) you have a right to be represented by a lawyer once that
occurs; (5) if you cannot afford a lawyer, the judge will appoint one for you with-
out charge.

After delivering these warnings, the interrogators would ask the suspect whether
he understood these warnings and answer any questions pertaining to them. Most
significantly, the custodial interrogation was required to be videotaped, although
support also existed on the Task Force for only audiotaping such interrogations.

The draft policy attempted to provide a workable alternative to the Miranda
warnings, going beyond 83501, that more effectively promoted the twin objectives
of protecting the rights of the individual and promoting efficient enforcement of the
criminal laws. Concerning the first objective, the policy provided additional safe-
guards to suspects not available under Miranda. The videotaping requirement pro-
vided an objective audio and visual record of an interview that could be reproduced
in subsequent judicial proceedings, while the requirement that a suspect be advised
of his right to prompt production before a magistrate and to the assistance of coun-
sel once that occurs. In addition, the guidelines required that a suspect be advised
of his right to prompt production before a magistrate and to the assistance of coun-
sel once that occurred and also required the training of officers in Fifth Amendment
law and related administrative standards. There are no comparable requirements
under the Miranda rules.

The record established by the videotaping requirement would be in contrast with
custodial interrogations under the current Miranda requirements which are nor-
mally secret proceedings and which generate no objective record concerning (a) com-
pliance with the specified procedural rules; (b) statements and representations made
by the interviewer to the suspect; (c) statements and admissions made by the sus-
pect; and (d) other occurrences at the interview. When disputes concerning these
matters arise in later proceedings, they are typically resolved at present on the
basis of “swearing matches” between the suspect and the interviewing officers. The
videotaping requirement accordingly would provide a type and degree of objective
protection for the suspect that does not exist under Miranda. See generally, Amer-
ican Law Institute, Model Code of Pre-Arraignment Procedure, §130.4 Commentary
at 341-42 (“the concern about the danger of police abuse which cannot subsequently
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be established in court * * * has in no way been lessened by the Miranda deci-
sion.”).5

At the same time, the alternative procedure dispensed with the specific features
of Miranda that have done the greatest damage to legitimate law enforcement: (a)
the ‘prophylactic’ Miranda right to counsel in connection with custodial question-
ing;® and (b) the requirement that an affirmative waiver of the rights set out in
the Miranda warnings must be obtained from a suspect prior to questioning.” Taken
together, these aspects of the Miranda decision have effectively established a con-
stitutional right going far beyond the Fifth Amendment's fights not to be compelled
to incriminate oneself—the right not to be questioned at all. Studies set forth in the
Report have demonstrated that these specific requirements have led to a substantial
reduction in the number of statements by suspects to investigators, even in jurisdic-
tions where suspects were already receiving warnings concerning the right to re-
main silent. [Attachment C.] These features of Miranda are, at best, only remotely
related to enforcement of the Fifth Amendment which does not address the right
to counsel and which does not require prior consent to questioning, but only bars
eliciting responses through coercion. Far more effective protection against actual co-
ercion is provided by the videotaping requirement and the other safeguards con-
tained in the draft guidelines.

§3501 LITIGATION

Following presentation of the draft guidelines to the Attorney General, and fur-
ther discussions within the Department, efforts were undertaken to attempt to iden-
tify a case in which the Department could directly raise the constitutionality of
§3501. Such efforts involved identifying a case in which the voluntariness of a con-
fession was not essentially in dispute, and therefore in which there was no actual
coercion in violation of the Fifth Amendment, but nevertheless a case in which an
element of the Miranda warnings had not been properly given. Although 1 recall
that discussion within the Department focused upon a number of cases in various
postures within the federal system, in particular, | recall that considerable attention
was accorded to United States v Goudreau, an Eighth Circuit case, in which a num-
ber of components of the Department, including the Office of Legal Policy, specifically
recommended the invocation of §3501. Although §3501 had not been raised in this
case before the trial court, the Department had contended that defendant's state-
ments were voluntary and should be admitted despite the absence of warnings. My
further recollection is that §3501 was eventually raised in this case but that it did
not prove to be a dispositive issue.

Additionally, informal guidelines on constitutional litigation were issued by the
Department to the United States Attorneys offices in February of 1988 which in-
cluded guidelines relating to the Miranda procedures. These guidelines concluded
that, “[flederal prosecutors, in appropriate cases, should urge the courts to apply
broadly the principles underlying the various limitations to Miranda.” As the result,
however, of an inability on the part of the Department to identify a further case
in which to invoke the constitutionality of 83501, and the arising of issues of greater
immediate priority, the Department never proceeded further to raise the constitu-
tionality of 83501 during the Reagan Administration.

CONCLUSION

Members of the Judiciary Committee, there is no more significant criminal justice
issue that this Committee could address than the legacy of Miranda v Arizona.
While the impact of Miranda is a largely hidden one, there is no criminal procedural
innovation in modem times that has been more costly. No legacy of the revolution

51n connection with the videotaping recommendation, substantial analysis was also done of
the experiences of Orange County (Cal.) and the State of Alaska, two jurisdictions which had
experimented with the videotaping of custodial interrogations. The most consistently identified
benefit of recording was its value in rebutting coercion and Miranda claims, as well as in fore-
closing subsequent denials of admissions by suspects.

6The Supreme Court has held that the Sixth Amendment constitutional right to counsel does
not attach until a suspect is formally accused and that the Miranda right to counsel at the ear-
lier stage of custodial questioning is only a suggested safeguard against coercion that the Con-
stitution does not require. See, e.g., Moran v Burbine, 475 US 412 (1986).

7An affirmative waiver is not in itself a prerequisite to a valid waiver. Answering questions
when not compelled to do so has been held to be a sufficient waiver at least in a non-custodial
setting. See, e.g. Minnesota v Murphy, 465 US 420, 427-29 (1984). Since the Miranda warnings
themselves are not constitutionally required, but are simply ‘measures to insure’ that a suspect’s
right against self-incrimination is protected in a custodial setting, no single, inflexible formula-
tion is required to insure this protection.
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in criminal procedure of the 1960's and 1970’s has been more devastating to the
first civil right of individuals, the right to be protected from domestic predators.
While it may be easier to deal with criminal justice problems whose costs are more
visible, if effective reform of the criminal justice system is to be undertaken, unset-
tling such “settled” areas of the law as Miranda is required. Until that time, society
can do little more than continue to count Justice White’s “unknown number” of kill-
ers, rapists, and other criminals who go free because of the devastating impact of
Miranda upon confession evidence available to the system. | would respectfully urge
you to reaffirm the earlier words of this Committee when it enacted 83501 thirty
years ago, “the traditional right of the people to have their prosecuting attorneys
place in evidence before juries the voluntary confessions and incriminating state-
ments made by defendants simply must be restored.” Thank you very much for the
invitation to appear here this afternoon.

[EDITOR's NOTE: The attachments A-E referred to in the prepared statement of
Stephen J. Markman are retained in the subcommittee files.]
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ATTACHMENT F

TRUE CONFESSIONS

URIOUSLY absent from the debate within
Congress about how to combar bistoricaily wn-
precedented levels of violent crime in the United
Stares has been any serious discussion of the single most
damaging legacy of the Supreme Cowrt’s criminal-justice
revolution of the 1960s: the Miranda rule. While inten-
sive debate has focused upon other aspects of the Court’s
revolution—for example, the exclusionary rule and novel

Miranda’s Hidden Costs

The Warren Court’s creation of a constitutional
right not 1o be questioned has impeded iaw-enforcement ¢fforts
in ways that even the professionals scaveely comprebend,

PAUL CASSELL AND STEPHEN J. MARKMAN

have long since memotized these innocuous words have
paused 10 consider how they have eroded the ability of
the criminal-justice system to carry out its responsibilities.

In its 1966 decision in Mirasds v. Avizomnz, the Su-
preme Court by 2 5 to 4 vore determined thar the Fifth
Amendment’s prohibition against a person’s being “com-
pelied in any ctiminal case to be a witness against bimseif”
requited whar have become known as the Mirsada warn-

forms of habeas-corpus 1 M.
randa roday seemns litle more than an
anachronistic temnant of the ¢ra of
“Impeach Earl Warren” biilboards,
One possible explanation for this
development is that the impact of
Mirandi, while extraordinarily detri-
mental to the criminal-justice sys-
tem, is fargely a hidden onc, while
the costs of such innovations as the
exclusionary rule and habeas corpus
are highly wvisible, in the form of
kilos of cocaine being removed from
the courtropm and reperitive crimi-
nal appeals inuadating the justice
system. Indeed, the costs of Miran-
da are so obscured that even many
faw-enforcement officers are only
vaguely aware of them. Estimating

ings whenever a witness in custody
is subject to questioning by the po-
lice. The decision also required that
police obrain a “waiver of rights”
from a suspect—thar is, an affirma-
tive agreement from the suspect that
he would like to ralk to police. Also,
if at any time the suspect indicated 2
wish to stop talking or ro see a
lawyer, police had to stop guestion-
ing immediately. Failure to deliver
the wamings, obrain the waiver, or
cut off questioning when requested
auromatically bars the use ar trial of
statements obrained from the sus-
ect.

Underlying Mirands was a deep

suspicion on the part of the Court

the costs of Mirands requires that we engage in the diffi-
cule exercise of comparing the present reality with the re-
ality which might exist “but for” the rule.

For was of millions of Americans, the Mirande warn-
ings have been leamed from countless televised police
dramas in which arrested suspects have been apprised by
conscientions police officers that “You have the right to
remain silent; what you say may be used against you; you
have a right to an attomey; and you have a right to a free
attorney if you cammor afford one.” Few of those who

majority about any custodial inter-
rogation of criminal suspects. For the 175 years preceding
Merands, it had never been thought thar the police were
violating a suspect’s constitutional rights merely by ques-
tioning him in the absence of an attorney. No, we ace not
referring to a police officer’s beating the hapless suspect
with a rubber hose or policemen working in shifts to keep
the suspect from sleep umil he finally confesses to 2
crime. Such tactics were conderaned uniformiy wefl be-
fore Miéranda. To satisfy the requirements of the Fifth
Amendment, a confession heeded to be voluntary, and
cire which called that voluntariness into doubt

Mr. Cassell is a profassor at the University of Utak College
of Law. Mr. Markman is ¢ judge on the Michigon Court of
Appeals.

served o undermine the admissibility of a confession.
Confessions occur for any number of reasons, including
the simple desire to cleanse one’s souf and the more com-
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plicated desire to explain extenuating circumstances. Un-
der the voluntariness standard, police were nor preciuded
from asking the suspect what knowledge he possessed
about the dead body they had discovered buried in his
backyard.

This old ding of the Fifth A ’s pro-

9

Principally, Mirends has eroded the supply of informa-
tion available to law enforcement by introducing the
criminaPs defense attorney to the process at the earliest
possible stage. This is done, in a sense, by the suspect as-
serting his Miranda right to have an attorney present at
toning even before formal charges have been filed.

hibition against coerced self-incrimimation was sharply
transformed by Miranda. The Court acknowledged that
“it might not find the defendant’s statements to have been
involuntary in traditional terms.” In other words, the
Miranda decision was amending rthe Constitution. In
place of the previous understanding, the Court effectively
provided a criminal suspect with a right not to be ques-
doned. If he was questioned prior 1o the warnings, any

Irthe criminal suspect incriminates
himself through police methods

that do not involve compulsion,

that is a good thing.

statements would be suppressed; if he was questioned
after the warnings and after hic had requested an attorney,
any statements that were made prior to the attorney’s ar-
rival again would be suppressed. After the atrorney’s ar-
rival, it was certain that there would be no statements at ail.

1n dissent, Justice Byron White observed, “In some un-
known number of cases the Courts rule will return a
killer, a rapist, or-other criminal to the streets and to the
cnvironment which produced him to repeat his crime
whenever it pleases him. As 2 consequence there will not
be a gain, but a Joss, in humaa digniry.” Justice White was
prescient, although it can hardly be imagined that the ma-
jority of Justices in Miranda disagreed with his assessment.
Such a result was logically cerrain under Miranda.

The insidiousness of Miranda is that, by and large, the
violent predators placed back on the streets are noz sus-
pects to whom police have failed 1o give proper warnings.
After nearly three decades, the police not surprisingly
have learned Miranda by rote and only rarely fail to ad-
minister irs warpings or follow its waiver and question-
ing-cutoff rules. Relarively few criminal cases involve the
suppression of evidence obtained by police after a failure
1o comply with Mirgnda. This is what many observers, in-
cluding some law- ement officers th , mean
when they contend that the system has “learned to live”
with Mirandn.

No, the enormous cost of Miranda is entailed not in the
lapses of the system bur in its successes. It is when the
warnings are properly administered and waiver rules are
followed that it wreaks its greatest harm. For what it has
done is to substantially dry up access to a hugely impor-
tant category of criminal evidence—confession evidence.
It is almost as if the Supreme Court had rold law-enforce-
ment officials that, henceforth, they were no longer going
to be able to use fingerprint evidence. No one would
doubs that in “some unknown number of cases” individu-
als who would otherwise have been correcty identified as
criminals would avoid prosecution.

The effect of this is to preciude entirely the questioning of
many suspects becawse police recognize that such ques-
tioning would be pointless. By effectvely insulating the
suspect who invokes bis righss or asks for 2 lawyer from
any questioning, no matter how restrained or reasonabie,
Miranda has assured that far fewer confessions will be in-
duced by questidning. For the Méranda majority, this was
cause for celebration, not concern. Bur this is an odd—
not to say dangerous—view of the world. As an earlier
Supreme Court said, “the Constitution is not at all of-
fended when a guilty man stubs his toe. On the contrary,
it is decent to hope that he will.” The principal legacy of
Miranda is the creation of an environment in which ev-
erything possible: has been done to avoid such self-in-
fliczed injuries. Given the relatively modest inteliecrual
faculties of many violent criminals, the incidence of such
injuries had always been significant.

If the criminal suspect incriminates himself through po-
lice methods that do not involve compulsion, that is a
good thing. Ir is a good thing because it results in accu-
rate fact-finding by the criminal-justice system; it avoids
the possibility thar an innocent person might be charged
with a crime he did not commit; and it promotes public
confidence that the police have caught the right person.
In other words, it is a good thing because it promores jus-
tice through procedures which most Americans would
view as fair.

The most compelling evidence of the desirability of
confessions, and of the exeent to which Justice Whites
warnings have been borne out, comes from the before-
and-after studies done in the immediate wake of the deci-
sion in 1966. One leading study, done in Philadelphia, re-
ported that, before Mizande, an estimared 45 per cent of
all criminal suspects made confessions to police officers;
following Mirands, that figure dropped to approximately
20 per cent. Another study, done in New York City,
found that confession rates fell from 49 per cent to 15 per
cent. In Pitwsburgh, the confession rate among suspecred
robbers and murderers fell from 60 per cent 1o 30 per
cent. Adverse effects on confessions were also reported in
Chicago, Kansas City, Brooklyn, and New Orleans. The
best-estimate consensus among all the studies done on the
impact of Miranda is thar a lost confession occurs in ap-
proximately one of every six, or 16 per cent, of all crimi-
nal cases in the United Stares.

HE other leading methedology for such calcula-
tions, albeit less exact, is to compare the American
< ion rawe after Mirandn with ion
rates in countries that follow different approaches to reg-
ulating police interrogations. Such comparisons fully con-
firm the conclusions of the before-and-after studies. Since
Mivanda, American police appear to obrain confessions in
perhaps 40 per cenc of alf cases. In other countries, police
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are far more successful. In Great Britain in the 1970s and
carly 1980s, police, following the “Judges’ Rules,” gave
only a very limited advice of rights. Confession rates were
estimated to be 61 to 85 per cent, well above reported
American rates. In Canada, confession rates also appear to
be substantially higher than in the post-Miranda United
States.

Such declines in confession rates as have occurred in the
United States since Miranda are extraordinarily harmful
to the interests of effective law enforcement. Confession
evidence, because it comes from the perpetrator himself,
is compelling; but ir doesn’t stand alone—it is virtually al-
ways subject to corroboration by physical or other evi-
dence. According to the available studies, in about one-
quarter (24 per cenr) of all criminal cases, confessions or
other self-incriminating starements by a suspect are indis-
pensable to a criminal conviction; in many more cases,
perhaps an equal number, it can be surmised that they
make some difference in terms of the severity of the of-
fense for which a defendant is convicted,

A rough calculation, then, can be made as to the real-
world cost of the Miranda rules. Multiplying the esti-
mated 16-point reduction in the confession rate after
Miranda by the estimated 24 per cenr of cases in which a
confession was necessary for conviction produces a figure
of 4 per cenr of all criminal cases that will be “lost” or
never successfully prosecuted because of the rules. That
figure may not sound very high, but the cost in absolute
numbers of criminal cases is staggering. For FBI-index
crimes, each year Miranda results in approximately
28,000 “lost” cases for violent crimes (murder, rape, ag-
gravated assault, and robbery) and 79,000 “lost” cases for
serious property crimes (burglary, larceny, and car theft).
The bare numbers do not begin to convey the human
costs in murders thar go unpunished, rapists who remain

[

Beloo

“Sibling rivalry, you say?”

at large, and treasured heirdooms that are never recovered.

Additionally, the leverage of prosecutors would be re-
duced in a roughly equal number of cases, resulting in
plea bargains more favorable to the defendant and less fa-
vorable to the public. Compare these figures with the
likely gains expected from other crime-control measures,
such as midnight basketball leagues or even long-overdue
habeas corpus reform. Lt seems improbable that any other
single needed change in the criminal-justice system would
yield anywhere near the number of successful prosecu-
tions that would result from repealing Mirands.

Further, ali these figures must be weighed in the light
of other figures from the Bureau of Justice Statistics indi-
cating that roughly two-thirds of all violent crime in the
United States is committed by repeat offenders. Miranda
does not merely defeat justice in the immediate case, but
prematurely returns to the streets individuals in this high-

risk category.
I pelled by the clear language of the Constitution or by

the dictates of sound public policy, then sociery
might intelligently choose to suffer the tragic conse-
quences. However, the strictures of Miranda are pot re-
quired by the Constitution—as the Supreme Court recog-
nized in Miranda itself—nor are they improvements over
alternative methods of achieving fairness and due process
in the context of custodial questioning. Miranda instead
is a “prophylactic” rule (by its own terms) designed to es-
tablish protections against violations of the Fifth Amend-
ment. As Chief Justice Warren remarked in his opinion
for the court, “[TThe Constitution does not require any
specific code of procedures for protecting the privilege
against self-incrimination during custodial interrogation.
Congress and the States are free to develop their own
safeguards for the privilege, so long as they ate fully as ef-
fective {as the Miranda rules].” In a later decision, the
Court reiterated that the Miranda rights “were not them-
selves rights protected by the Constitution bur were in-
stead measures to ensure that the right against compul-
sory self-incrimination was protected.”

Responding to this invitation, Congress in 1968 en-
acted new legislation concerning police interrogation,
adopring the view that such legisiation would be “fully as
effective” in maintaining the guarantees of the Fifth
Amendment. The new law restored the tradirional “volun-
tariness” test and identified the Miranda warnings as mere
facrors 1o be considered by the courts in deciding whether
or not a confession was genuinely voluntary.

Because of the hostility of the incumbent attorney gen-
eral, Ramsey Clark, who believed thar it was unconstitu-
tional, the new congressional enactment quickly fell into
desuetude. United States Attorneys were ordered not to
defend confessions unless they satisfied the Miranda
standards. Although later attorneys general, including
John Mitchell and Ed Meese, were cognizant of the sta-
tute and sensitive to the costs of Miranda, no serious ef-
forts were undertaken to reverse the Johnson Administra-
don policy or to secure any determination of the
constitutionality of the law. A recommendation by the

F SUCH a cost in “lost® prosecutions were com-
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Justice Department’s Office of Legal Policy in 1987 that
an aggressive effort be made to test the law was never
adopted as the resuit of opposition by other agencies

within the Department.
I ing the 1968 law and challenging Miranda. Jusc
last year, Justice Scalia wrote a scathing concur-
rence chastising the Justice Department for its failure to
enforce the law. He observed that that failure “may have
produced—during an era of intense national concérn
about the problem of run-away crime—the acquittal and
non-prosecution of many dangerous felons, enabling
them to continue their depredations upon our citizens.”
He promised to rule on the statute at the next available
opportunity. Congress should make certain that the Jus-
tice Department gives him the opportunity by directing it
to begin enforcing the statute and reminding the Execu-
tive Branch of its constitutional duty to “take care that the
laws be faithfully executed.” Congress need not enact a
new law; it need only ensure that a law aiready on the
books is presented to the Court.

A favorable Court ruling seems quite a realistic pros-
pect. It has long been understood that the Congress has
the final say on rules of evidence for federal cases. If the
statute admitting voluntary confessions does not confront
any constitutional barrier (as the Court has now plainly
held), on whar possible grounds could the enactment of
the people’s representatives be struck down? As the Office
of Legal Policy observed in recommending that the legiri-
macy of the Miranda-repeal statute be asserted, “There is
every reason to believe that an effort to correct this situa-
tion would be successful. . . . Ir is difficult to see how we
could fail to make our case.”

While the statute highlights the p of Miranda’s
continuing vitality in federal cases, equally perplexing is
its applicability to the far greater
number of state criminal prosecu-
tions. The Supreme Court’s ac-
knowledgment that the Miranda
rules are not derived from the
Fifth Amendment leads one to ask
how the federal judiciary possesses
the authority to impose Miranda
upon the states. It is an extraordi-
narily novel proposition of consti-
tucional law that the states are
limited in their criminal proce-
dures not merely by the dicrates of
the Constitution but also by su-
perintending or “prophylactic”
rules invented by the federal judi-
ciary. That such a proposition has
not yet been challenged can be ex-
plained only by the states’ ten-
dency to rely upon the Justice
Department for leadership on con-
stitutional matters of this sort, as
well, perhaps, as by an under-
Lstandzblc failure even by the law-

HE time has never been better for a test case rais-

Kl

“One to a customer, madam.”

enforcement communiry to recognize the full extent of
Mirandw’s hidden costs.

Ironically, there are better means of enforcing the very
protections toward which Miranda is directed. However,
as is the case generally with the exercise of uniform na-
tional policies, Méiranda perrified efforts by the states,
which were widespread in the 1960s, to experiment with
their custodial interrogdtion procedures and search for al-
ternatives that might better protect not only society’s in-
terest in apprehending criminals but also suspects’ inter-
ests in preventing coercive questioning.

Perhaps the most effective replacement for Miranda
would simply be to' videotape or record police interroga-
tions. About one-sixth of all police departments in the
country afready videotape at least some confessions, and a
recent study by the National Institute of Justice con-
cluded that, in addition to providing safeguards for the
suspect, videotaping also resulted in the improvement of
police interrogation practices, rendered confessions more
convincing to judges and juries, and assisted prosecutors
in negotiating more favorable plea bargains and guilty
pleas. Videoraping would also provide more protection for
innocent suspects caught up in the criminal-justice system.

For Mirands is not particularly well tailored to protect-
ing a suspect’s rights to be free from coercion. Justice
Harlan’s point in his Miranda dissent has never been ef-
fectively answered: “The new rules are nor designed to
guard against police brutality or other unmistakably
banned forms of coercion. Those who use third-degree
tactics and deny them in court are equally able and des-
tined to lie as skillfully about warnings and waivers.” It is
not clear why police using rubber hoses before Miranda
would have thought it necessary to shelve them afterward.
Furthermore, once a valid Miranda waiver is obtained,
police are relarively free to proceed as they like.

No legacy of the Warren Court has been more devastat-
ing to the first civil right of indi-
viduals, the right to be protected
from attack. Congressional con-
servatives may choose to place ser-
ious procedural reform off-limits.
They may do this, in part, because
of the burdens of leadership re-
quired in order to explain the rela-
tionship of procedure to the sub-
stantive  ability of the justice
system to protect sociery. They
may do this because it is easier o
deal with public-policy problems
whose costs are more visible, How-
ever, if effective reform is to be
undertaken, unsettling such settled
areas of the law as Miranda will be
required. Until that time, society
can do little more than continue to
count” Justice White’s “unknown
number” of Killers, rapists, and
other criminals who go _free be-
cause of the criminal-justice in-
novations of the Warren Court. [
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Senator THURMOND. Mr. Romley.

STATEMENT OF RICHARD M. ROMLEY

Mr. RoMLEY. Mr. Chairman and members of this subcommittee,
let me first thank you very much for giving me this opportunity to
be here before you today.

The matter we are to do discuss, in my opinion, has an unfortu-
nate consequence of undermining public confidence in our criminal
justice system. As has been pointed out, | am the Maricopa County
District Attorney and the chief prosecutor for the sixth largest
county in America. Ironically, as the Maricopa County Attorney, |
am the successor to the previous county attorney in which Ernesto
Miranda, the Miranda v. Arizona decision, came out of.

Currently, there is a request before the U.S. Supreme Court to
hear an appeal from the U.S. Court of Appeals for the fourth cir-
cuit involving the Miranda decision. As has been pointed out, the
issue revolves around a ruling by the court of appeals to admit into
evidence the voluntary confession of a serial bank robber by the
name of Charles Dickerson even though he had not received his
Miranda warnings. Unfortunately, in my opinion, the Justice De-
partment has expressed the view that such a confession is inadmis-
sible and has issued a directive to that effect. That decision, in my
opinion, should be changed.

When the Supreme Court in the Miranda decision instructed law
enforcement officials to provide certain warnings to a criminal sus-
pect held in custody before questioning, the Court invited Congress
and the States to experiment with other methods of ensuring a sus-
pect’s fifth amendment right rather than strictly following the pro-
cedural guidelines issued in Miranda.

However, in doing so, they were clear to point out that they must
provide adequate protection to the privilege against self-incrimina-
tion. In 1968, as the previous speaker has indicated, the omnibus
crime control bill was passed and was codified in 18 U.S.C. 3501,
which does not require the automatic preclusion of Miranda.

In the Dickerson case, when the fourth circuit decided that mat-
ter, it referred to that particular statute and said that excluding
evidence of an otherwise voluntary confession because a defendant
had not received his Miranda warnings is not constitutionally man-
dated. The court went on to say,

* * * in enacting Section 3501, Congress recognized the
need to offset the harmful effects created by Miranda’s
unrebuttable presumption * * * no longer will criminals
who have voluntarily confessed their crimes be released on
more technicalities.

The court of appeals reached this conclusion in spite of what the
court perceived to be a political decision by the Justice Department
to not argue section 3501. The court said,

Fortunately, we are a court of law and not politics. Thus,
the Department of Justice cannot prevent us from deciding
this case under the governing law simply by refusing to
argue it.
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As a prosecutor of 20 years of experience, | have seen firsthand
the tragic effects on victims of crime that occurs when a voluntary
confession of the, in my opinion, obviously guilty are suppressed.
As a result, 1 have witnessed a serious erosion in the public’'s con-
fidence in our criminal justice system.

No one disagrees that a confession that is coerced—if a defendant
is psychologically or physically abused, then his or her confession
should not be admissible in a criminal courtroom. However, this
administration’s position that there is an automatic exclusion in a
criminal trial of a defendant’s otherwise voluntary confession does
not serve justice. The strict application of the exclusionary rule cre-
ates social costs unacceptable to law-abiding citizens. Such a posi-
tion, in my opinion, is absurd on its face and favors form or sub-
stance, formalities over justice.

To graphically illustrate the injustice when an otherwise vol-
untary is excluded solely because Miranda was not technically ad-
hered to, 1 would cite an Arizona case. Toribio Rodriguez was ac-
cused of brutally stabbing, sexually assaulting and killing a person
by the name of Dawn Dearing. While being lawfully detained pur-
suant to a court order so that police could obtain blood and hair
samples, Rodriguez was questioned by the police and he gave a
statement. After trial, he was convicted and sentenced to death.

This conviction was reversed and his incriminating statements
were suppressed merely because Miranda warnings were not given,
even though there was not one bit of evidence to indicate coercion
or involuntariness. Mr. Rodriguez is presently awaiting retrial.
This injustice cannot be the result intended when we were all af-
forded the protection of the fifth amendment.

I would strongly urge the Justice Department to support the
fourth circuit’'s ruling recognizing the constitutionality of section
3501. It is time to balance the scales of justice.

Thank you.

Senator SEssIONS [presiding]. Thank you.

[The prepared statement of Mr. Romley follows:]

PREPARED STATEMENT OF RICHARD M. ROMLEY

Mr. Chairman and members of this subcommittee:

Thank you very much for giving me this opportunity to appear before you today
and to discuss with you a matter that has the unfortunate consequence of under-
mining public confidence in our criminal justice system.

As the Maricopa County district attorney, I am the chief prosecutor for the sixth
largest county in America. Maricopa County encompasses Phoenix, Arizona, along
with 23 other cities. | am here to discuss with you a matter that involves the Mi-
randa decision. Ironically, | am a successor to the prosecutor who initiated the origi-
nal case against Ernesto Miranda. Miranda v. Arizona, 384 U.S. 36 (1966).

Currently, there is a request before the U.S. Supreme Court to hear an appeal
from the U.S. Court of Appeals for the Fourth Circuit involving the Miranda deci-
sion. The issue revolves around a ruling by the court of appeals to admit into evi-
dence the “voluntary confession” of a serial bank robber by the name of Charles
Dickerson even though he had not received his Miranda warning. Unfortunately,
the Justice Department has expressed the view that such a confession is inadmis-
sible and has issued a directive to that effect. that decision should be changed.

When the Supreme Court in the Miranda decision instructed law enforcement of-
ficials to provide certain warnings to a criminal suspect held in custody before ques-
tioning, the court invited Congress and the States to experiment with other methods
of insuring a suspect's Fifth Amendment right rather than strictly follow the proce-
dural guidelines issued in Miranda. However, in doing so they must provide ade-
guate protection to the privilege against self-incrimination. In 1968, Congress
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passed and President Johnson signed into law the Omnibus Crime Control and Safe
Streets Act. It contained a provision codified at 18 U.S.C. §3501 providing that a
violation of “Miranda” does not result in the automatic exclusion of a confession, but
is only one factor to be considered in determining voluntariness and admissibility.

When the Fourth Circuit decided the Dickerson case, it referred to §3501 and said
that excluding evidence of an otherwise voluntary confession because a defendant
had not received his Miranda warnings is not constitutionally mandated. the court
went on to say:

* * * jn enacting 863501, Congress recognized the need to offset the
harmful effects created by Miranda’'s unrebuttable presumption * * * no
longer will criminals who have voluntarily confessed their crimes be re-
leased on mere technicalities.

The court of appeals reached this conclusion in spite of what the court perceived
to be a political decision by the Justice Department to not argue §3501. The court
said:

Fortunately we are a court of law and not politics. Thus, the Department
of Justice cannot prevent us from deciding this case under the governing
law simply by refusing to argue it.

As a prosecutor with more than 20 years experience, | have seen firsthand the
tragic effect on victims of crime that occurs when voluntary confessions of the obvi-
ously guilty are suppressed. As a result, | have witnessed a serious erosion in the
public's confidence in our criminal justice system. No one disagrees that if a confes-
sion is coerced, if a defendant is psychologically or physically abused, then his/her
confession should not be admissible in a criminal courtroom. However, this adminis-
tration’s position that there is an “automatic exclusion” in a criminal trial of a de-
fendant’s otherwise “voluntary” confession does not serve justice. The strict applica-
tion of the exclusionary rule creates social costs unacceptable to law-abiding citi-
zens. Such a position is absurd on its face and favors “form over substance” * * *
“formalities over justice.”

To graphically illustrate the injustice when an otherwise voluntary confession is
excluded solely because “Miranda” was not technically adhered to, | would cite the
1996 case of Aarizona v. Rodriguez. 186 Ariz. 240, 921 P.2D 643 (1996).

Toribio Rodriguez was accused of brutally stabbing, sexually assaulting and kill-
ing Dawn Dearing. While being lawfully detained pursuant to a court order so that
police could obtain blood and hair samples, Rodriguez was questioned by the police
and he gave a statement. After trial, he was convicted and sentenced to death. This
conviction was reversed and his incriminating statement was suppressed merely be-
cause Miranda warnings were not given, even though there was not one bit of evi-
dence to indicate coercion or involuntariness. Mr. Rodriguez is presently awaiting
retrial.

This injustice cannot be the result intended when we were all afforded the protec-
tion of the Fifth Amendment.

| strongly urge the justice department to support the fourth circuit’s ruling rec-
ognizing the constitutionality of §3501. It is time to balance the scales of justice.

Thank you.

Senator SEssIONS. Mr. Gallegos.

STATEMENT OF GILBERT G. GALLEGOS

Mr. GALLEGOS. Good afternoon, Mr. Chairman and other mem-
bers of the Subcommittee on Criminal Justice Oversight. My name
is Gilbert Gallegos. I am the National President of the Fraternal
Order of Police, which is the largest law enforcement organization
in the country, 277,000 members. | am pleased to have this after-
noon to speak in support of the recent decision, United States v.
Dickerson.

I have got to add a footnote to my remarks in that | have lived
as a police officer—and | guess I am telling my age—before Mi-
randa. | was a rookie officer in 1966 when Miranda was decided,
so | have had the opportunity to deal with both sides of the Mi-
randa issue. | think it has helped the law enforcement profession
become more professional in how it deals with it, but | think that
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we have some definite problems that we have to address and |
think that Dickerson addresses that.

Let me give you one example of how it has impacted law enforce-
ment. On July 24, 1985, the bodies of Paul Conrad and Sandra
Wicker were discovered in Lancaster, PA. Through informants, the
detectives of the Lancaster Police Department were able to come up
with a suspect by the name of Zook, and they directed where this
Zook would be located and sure enough they were able to find him
and took him into custody.

He was brought in to police department and shortly thereafter
read his Miranda rights. Incidentally, he also had some weapons
in his possession, along with some property that eventually turned
out to be from one of the victims. So they felt they had a pretty
good suspect, so they started talking to the suspect and he denied
that he was involved and couldn’t give any real corroboration as to
where he was involved at and that he didn't know the victims.

But, in fact, Sandra Wicker, who was one of the victims—her
name was located in his address book. When they confronted him
with that, he became very angry. So he said he wanted to call his
mother to see if she could find him an attorney. So he went to call
his mom and came back, and the officers again asked him, do you
want to continue with it. He chose to continue and gave a confes-
sion.

Ultimately, the Supreme Court of Pennsylvania ruled that it was
inadmissible, the confession, because of the fact that he went and
called his mother. But the fact is that he voluntarily gave a confes-
sion and it was not coerced. That is the kind of technicality | think
Dickerson addresses and that we in law enforcement have to deal
with all the time.

I think 3501—Congress has taken a positive step, as they did in
1968, to address this issue, and | think that it only makes good
sense that the 1968 decision by Congress should be upheld by all
courts.

Now, the thing to look at as far as Miranda is the way it impacts
police officers. We have to often make the decision as to when is
the right time to give the Miranda warnings. So often, police offi-
cers are second-guessed, and it takes judges, such as Judge
Markman, many years to determine, in fact, whether a decision
was made appropriately by the police officer and whether that con-
fession should be brought into the record.

But a police officer often has to make that under stressful situa-
tions, in the street, or whenever the situation arises that they have
to make the Miranda warning available to the suspect. So even
though it isn't always required, the practice has been around the
country that police officers pretty much, as a matter of fact, give
the Miranda warnings and, in fact, obtain confessions even after
giving the warnings and they are not coerced. So | think that the
court decision rises to the real needs of the rank-and-file police offi-
cers out in the street who are trying to deal with the public safety
issues that confront this country.

The thing that some of the critics have talked about as far as Mi-
randa and reducing the threshold level of Miranda is that confes-
sions will be coerced. | think that is a standard that has evolved
over the years since 1966 and before that, for that matter, that in-
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voluntary confessions or coerced confessions have never really been
upheld by the court anyway even before Miranda.

So | think that the fact that Dickerson has been passed on by the
Fourth Circuit Court of Appeals—the naysayers will say that it is
going to reduce that threshold. | don’t think it does that. Police offi-
cers are going to continue to give the Miranda warnings, are going
to continue to extract confessions that are reasonable, not coerced,
not under threat, from suspects. That will happen, and | think that
needs to happen across this country.

So | think the logic of public safety, | think the logic of rational
approach to taking confessions, | think the logic of saying we make
mistakes on occasion, but they don’'t have to be such mistakes that
they override the public safety—and | think that really is what the
issue is here.

Thank you, Mr. Chairman.

Senator SEssIoNs. Thank you.

[The prepared statement of Mr. Gallegos follows:]

PREPARED STATEMENT GILBERT G. GALLEGOS

Good morning, Mr. Chairman and distinguished members of the Senate Sub-
committee on Criminal Justice Oversight. My name is Gilbert G. Gallegos, National
President of the Grand Lodge, Fraternal Order of Police. The F.0.P. is the nation’s
largest organization of law enforcement professionals, representing more than
277,000 rank-and-file law enforcement officers in every region of the country.

I am pleased to have the opportunity this morning to speak in support of a recent
court decision, United Slates v. Dickerson, which upholds; a Congressional attempt
to address legislatively the issues of pretrial interrogations and self-incrimination
which are currently governed by the Supreme Court’s decision in Miranda v. Ari-
zona (1966).

Law enforcement officers have a demanding and difficult job, and much is ex-
pected of us—whether it's rescuing a cat, directing traffic, delivering a baby, or bust-
ing a drug dealer. As a police officer, | am very proud to say that the brave men
and women who | am privileged to represent here today work very hard to meet,
and hopefully exceed, those expectations every day.

A career in law enforcement, like any other, is not without its frustrations. But
for a police officer, these frustrations have less to do with the workplace and more
to do with our criminal justice system which all too often allows criminals to avoid
justice because of “technicalities.”

What precisely are these technicalities? Perhaps the American public does not
know how many criminals are walking the streets today or how many will be re-
leased from prisons today because of these “technicalities.” | would wager, however,
that most law enforcement officers would be able to tell you how many crooks they
arrested have walked on a “technical.”

Let me give you just one example of how this can happen On July 24, 1985, the
bodies of Paul Conrad and Sandra Wiker were discovered in Lancaster, Pennsyl-
vania.dlt was a brutal murder—the victims had been stabbed, strangled, bound and
gagged.

Two days later, several detectives of the Lancaster Police Department, along with
the District Attorney, interviewed two people who provided information linking a
man named Zook to the killings and naming a hotel where they thought Zook could
be found. The police decided to stake out the motel. A few hours later, Zook left his
hotel room, and pursuant to their instructions, the police officers placed him under
arrest. At that time, Zook had in his possession a knife and a revolver along with
two rings later identified as belonging to Paul Conrad.

Zook was brought to police headquarters and, shortly thereafter, read his Mi-
randa rights. He was questioned about the murders and the weapons in his posses-
sion. It is worth noting that Zook was not at all unfamiliar with police procedure
or the criminal justice system, having been previously convicted of attempted mur-
der, robbery, burglary and criminal conspiracy. According to Lancaster Police Lieu-
tenant Michael Landis, one of the interrogating officers, Zook offered an explanation
of his whereabouts on various key dates, but could not provide the names of wit-
nesses to corroborate his story. He could offer no cogent explanation as to why he
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checked into the motel under an alias. He claimed he got the gun and the ring in
exchanges for drugs but would not, or could not, name the other party to the trans-
action. When asked whether he knew Sandra Wiker, he denied knowing her. When
confronted with the fact that her name was listed in his own address book, he could
not explain the discrepancy and became angry.

At the pre-trial hearing to determine whether or not Zook’s statements should
have been suppressed, Lieutenant Landis stated that about two-thirds of the way
into the interview, after being asked if he knew Conrad or Wiker, Zook asked if he
could use the phone to call his mother to see if she could get him an attorney. At
this point, the officer asked if this meant Zook wanted him to stop the questioning
until Zook had an attorney present. Zook told Lieutenant Landis, no and allowed
the interview to continue.

By a 4 to 3 vote, the Pennsylvania Supreme Court threw out Zook’s conviction
for the murders. The Court ruled that under Miranda Lt. Landis should have
stopped questioning when he asked to use the phone even though Zook agreed to
continue and there was no evidence of coercion. Since, the Court said, it could not
be established exactly when Zook asked to make the phone call, all of his state-
ments had to be thrown out.

| should point out that there is no question Zook made his statements voluntarily,
not as a result of any improper police coercion. | should also point out that of the
eight judges who examined the question as to whether the Lancaster Police Depart-
ment had to stop questioning when Zook made his request, four found that they
should have and four found that they had no reason to do so. Yet the jury’s convic-
tion of Zook for these two brutal murders was thrown out.

This is a technicality.

The issue before the Fourth Circuit in Dickerson was precisely the question of
whether to let a confessed, dangerous criminal go free on a “technicality.” Fortu-
nately, the Fourth Circuit refused to allow this to happen, and instead applied a
law Congress had passed in 1968—Section 3501 of Title 18, U.S. Code. “No longer
will criminals who have voluntarily confessed their crimes be released on mere tech-
nicalities,” the court wrote in upholding this law. To this holding, law enforcement
officers all across the country say, “It's about time,”

With all the legal gymnastics available to defense lawyers, the caprice of judges
and overburdened prosecutors, it is certain that many persons who ought to be
locked up are walking the streets today. Many blame law enforcement officers, ex-
pecting us to be legal experts on exclusionary rule law and be able to quote ver-
batim all case law on the Fourth, Fifth, and Fourteenth amendments. Police officers
make life and death decisions every day; they are trained to prevent crime and
catch criminals. They know the law and apply it every day as they walk their beats
and patrols. They are also called upon to exercise their judgment and common sense
in uncommon situations. Unfortunately, we too often find that common sense is not
always admissible in court.

A big step toward common sense was taken when Congress passed section 3501.
That statute encouraged police agencies to give the now standard “Miranda” warn-
ings. But at the same time, it said that a confession could be used in court so long
as it was “voluntary.” This approach properly recognizes the vital importance of con-
fessions to law enforcement. No one suggests that police officers should be able to
coerce or threaten a suspect to obtain a confession. But that is not what the Mi-
randa decision is about. Even, before Miranda, any confession obtained by threats—
an “involuntary” confession—was excluded. Miranda did not add anything to those
situations, and Section 3501 preserves in full force the rule that involuntary confes-
sions cannot be admitted. Instead, Miranda created a whole host of new procedural
requirements that applied, not to situations of threats, but to ordinary, everyday po-
lice questioning all over the country.

Here it is important to understand what rules the decision actually imposed on
police. The general public may think that it knows all about Miranda from watching
television programs and seeing the four warnings read from a card. But for police
officers on the streets, much more is involved.

To begin with police officers have to decide when it is time to apply the Miranda
procedures. The courts have told officers that warnings are required only when a
suspect is in “custody.” Making this determination is very complicated, as shown by
the fact that respected judges with ample time to consider the issues frequently can-
not agree among themselves over whether or not a suspect was in custody. If a sus-
pect is in “custody,” Miranda warnings must be given whenever “interrogation” of
a suspect begins, Here again, respected judges have often disagreed on what con-
stitutes interrogation, but police officers are expected to know on the spot, often in
tense and dangerous situations.
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If a suspect in “custody” is “interrogated,” police officers must not only read Mi-
randa warnings but then obtain a “waiver” of rights from the suspect. Pages of judi-
cial ink have been spilled on what constitutes a valid waiver of rights, but police
officers must decide almost instantaneously whether they have a valid waiver from
a suspect. Then, once officers get a waiver, they must be constantly ready to know
if a suspect has changed his mind and decided to assert his right to see a lawyer
or to remain silent. If this change of mind has taken place, a police officer must
still know if and when he can reapproach a suspect to see if the suspect has
changed his mind yet again.

Finally, on top of all this, police are expected to know that Miranda warnings are
not always required, as the Supreme Court has specifically created exceptions for
situations involving public safety” or “routine booking,” and other courts have recog-
nized exceptions for routine border questioning, general on-the-scene questioning,
and official questioning at a meeting requested by a suspect. And police, too, must
know about whether a suspect has been questioned by officers from another agency
and about another crime and another time, if so, whether a suspect invoked his
rights during that other questioning.

Police officers all around the country spend a great deal of time attempting to
learn all these rules and follow them faithfully. But since judges disagree with ex-
actly how to apply all these rules, it is not surprising to find that police officers too
will occasionally make mistakes and deviate from some of the Miranda require-
ments.

There will also be situations when police officers and criminal suspects disagree
about whether all the rules were followed. Dickerson provides a very good illustra-
tion of this. Charles Dickerson, the confessed bank robber, said that he received his
warnings only after he had given his confession.

The officer involved testified to the contrary that they followed their normal proce-
dures and read the warnings before questioning. Dickerson apparently had prior ex-
perience as a suspect in the criminal justice system and had probably even heard
the Miranda rights before. In situations like this, it makes no sense to throw out
a purely voluntary confession on technical arguments about exactly when the Mi-
randa warnings were read, for all the reasons that the Fourth Circuit gives in its
opinion.

Of course, our Constitution, and the Bill of Rights in particular, were enacted and
ratified with the aim of protecting the individual from an abuse of power by govern-
ment. In an arrest and interrogation situation, the law enforcement officers rep-
resent the government and no one ought to be deprived of their constitutional rights
during that questioning. But the Fifth Amendment’s prohibition of anyone being
“compelled” to be a witness was designed to protect against coercion by government
agents, not technical mistakes that might occur in administering complicated court
rules. This was exactly what the Fourth Circuit recognized in its Dickerson opinion
in refusing to allow, what the court describes as, “mere technicalities” to prevent
a completely voluntary confession from being introduced before the jury.

The Fourth Circuit also properly explained why legally this makes good sense. In
Miranda v. Arizona, the Supreme court established various procedures to safeguard
the Fifth Amendment rights of persons in custodial interrogations. The Court
thought that, without certain safeguards, no statement obtained by law enforcement
authorities could be considered “voluntary” and thus admissible in court. Ever since,
the words, “You have the right to remain silent * * *” have been part of every law
enforcement officers’ lexicon.

However, the Supreme Court has made it clear over the past 25 years that proce-
dural safeguards imposed by the Miranda decision were not rights protected by the
Constitution, but rather measures designed to help ensure that the right against
self-incrimination was protected. As the Court explained a few years later in Michi-
gan v. Tucker (1974), the safeguards were not intended to be a “constitutional
straightjacket” but rather to provide “practical reinforcement” for the exercise of
Fifth Amendment rights.

In Tucker, a rape suspect gave exculpatory responses without being fully
Mirandized. (He was questioned before the Court had decided Miranda.)

The suspect’s statements led them to a witness who provided damaging testimony,
testimony which the defense sought to have excluded because the witness was lo-
cated through an interrogation in which the suspect had not been fully advised of
his rights. The Court, however, allowed the evidence to be used, explaining that
“[c]lertainly no one could contend that the interrogation faced by [the suspect] bore
any resemblance to the historical practices at which the right against compulsory
self-incrimination was aimed.”

Similar to the decision in Tucker, the Supreme Court ruled in New York v.
Quarles (1985) that there is a “‘public safety’ exception to the requirement that Mi-
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randa warnings be given.” Police officers approached by a victim raped at gunpoint
were advised that her attacker had just entered a supermarket. After arresting the
suspect and discovering an empty holster on his person, the officer asked, “Where
is the gun?” The suspect revealed where he had hidden the weapon, an important
piece of evidence, which the suspect's lawyers successfully excluded in State court
because the suspect was not Mirandized between his arrest and the “interrogation.”

The Supreme Court, however, overruled the lower court’s decision stating that po-
lice officers ought not to be “in the untenable position of having to consider, often
in a matter of seconds, whether it best serves society for them to ask the necessary
questions without the Miranda warnings and render whatever probative evidence
they uncover inadmissible, or for them to give the warnings in order to preserve the
admissibility of evidence they might uncover but possibly damage or destroy their
ability to obtain that and neutralize the volatile situation confronting them.” The
Court recognized the “kaleidoscopic situation * * * confronting the officers,” not
that spontaneity rather than adherence to a police manual is necessarily the order
of the day,” and worried that “had Miranda warnings deterred [the suspect] from
responding to [the officer's] questions, the cost would have been something more
than merely the failure to obtain evidence useful in convicting Quarles. [The officer]
needed an answer to his question not simply to make his case against Quarles but
to insure that further danger to the public did not result from the concealment of
the gun in a public area.” Accordingly, the Court allowed the statement made by
Quarles to be used against him.

The logic of the Supreme Court’s “public safety” decision in Quarles is exactly the
logic of Section 3501. This statute was drafted in 1968, after the Senate Judiciary
Committee held extensive hearings on the effects of the Supreme Court’s rulings in
Miranda and some other cases. The Committee was deeply concerned about
Miranda’s effects on public safety, concluding that “[t]he rigid, mechanical exclusion
of an otherwise voluntary and competent confession is a very high price to pay for
a ‘constable’s blunder.’”

To reduce that high price, Congress enacted 19 U.S.C. 3501, which instructs Fed-
eral judges to admit confessions “voluntarily made.” The statute also spelled out the
factors a court must “take into consideration” in order to determine the “voluntari-
ness” of a confession. The Senate report which accompanied the “Omnibus Crime
Control and Safe Street Act of 1968,” explained the rationale for Section 3501 quite
bluntly: “[C]rime will not be effectively abated so long as criminals who have volun-
tarily confessed their crimes are released on mere technicalities * * * The Commit-
tee is convinced that the rigid and inflexible requirements of the majority opinion
in the Miranda case are unreasonable, unrealistic and extremely harmful to law en-
forcement.”

Unfortunately, for various legal reasons that will doubtlessly be discussed by oth-
ers in this hearing, the benefits of this statute were not generally obtained until the
Fourth Circuit's recent decision in Dickerson. The F.O.P. agrees with the Fourth
Circuit—as well as with the United States Congress—that this statute is constitu-
tional and that it is a prudent and necessary approach to considering defendants’
motions to suppress voluntary confessions.

It has taken too long for the statute to be applied by the courts, but we now hope
that the decision will be quickly upheld in the Supreme Court, so that the benefits
of the statute will be available in all cases presented in Federal court. F.O.P. mem-
bers often work cases prosecuted in Federal court and, indeed, the Dickerson case
itself involved a coordinated effort by both Federal and local police officers to appre-
hend Dickerson and bring him to justice.

We also hope that the benefits of the statute will end up being extended to State
courts as well. Arizona has a statute almost identical to Section 3501, and we expect
that a favorable ruling on the Federal statute would help that state and other states
draft similar legislation. Moreover, even without any State statutes, a favorable
court ruling on Section 3501 might well set the stage for avoiding the suppression
of voluntary confessions because of technical Miranda issues in state courts.

In considering the statute, it is important to understand that police officers will
continue to give Miranda warnings if the principles of Section 3501 are applied
around the country. The statute itself provided that the giving of Miranda warnings
is a factor to be considered in determining whether a confession is voluntary. The
Fourth Circuit specifically pointed to this fact in upholding the statute. It said,
“Lest there be any confusion on the matter, nothing in today's opinion provides
those in law enforcement with an incentive to stop giving the now familiar Miranda
warnings. * * * [T]hose warnings are among the factors a district court should con-
sider when determining whether a confession was voluntarily given.” Police agencies
will continue to do their best to follow Miranda when the statute is applied just as
we do now, The only change will be that dangerous confessed criminals, like Mr.
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Dickerson, will not escape justice and be set free to commit their crimes again. The
F.O.P. strongly endorses this return to common sense in our nation’s courtrooms,
and hopes that the Congress and the Department of Justice will do whatever they
can to insure that this is the ruling of the United States Supreme Court.

On behalf of its members, the F.0.P. is also keenly interested in having the Su-
preme Court affirm the Dickerson opinion because of its implication for civil damage
suits that are filed against police agencies. As the Committee is well aware, police
agencies and law enforcement officers today are frequently sued in a variety of cir-
cumstances. Responding to such suits requires significant time and energy that
could otherwise be devoted to apprehending criminals. That time and energy should
be devoted to litigation only when crucial issues are at stake.

Courts around the country have routinely held that a mere allegation that a police
officer failed to properly deliver all of the Miranda warnings is not the sort of alle-
gation that warrants a Federal civil rights lawsuit under Section 1983. Because Mi-
randa rights are not constitutionally required, the courts have repeatedly explained,
alleged Miranda violations are not actionable under Section 1983. Many courts have
reached this conclusion, which demonstrates not only that this position is a strong
one, but also that police officers frequently face lawsuits from disgruntled criminal
suspects that they have interviewed who are motivated solely by a desire to disrupt
law enforcement activities.

So long as the Dickerson opinion is upheld by the Supreme Court, this line of
cases will remain in place. Dickerson explained that “it is certainly well established
that the failure to deliver Miranda warnings is not itself a constitutional violation,”
Yet those who challenge Dickerson jeopardize not only that court’s specific decision
but the rationale that has shielded police officers from having to respond to a civil
rights suit whenever they have arguably deviated from Miranda. The F.O.P. there-
fore strongly supports Dickerson not simply because it helps insure the conviction
of dangerous criminals, but also because it helps to permit police officers to con-
centrate on their difficult task of catching and convicting criminal defendants rather
than spending time themselves as defendants in unwarranted civil lawsuits.

In closing, let me say that | agree with those who have expressed concerns about
Miranda’s harmful effects on law enforcement. Sometimes we hear the claim that
police have “learned to live with Miranda” as an argument against any change in
the rules used in our courts. If what is meant by this is that police will do their
very best to follow whatever rules the Supreme Court establishes, it is true police
have “teamed to live with Miranda.” Indeed, since 1966, police professionalism in
this country has expanded tremendously in many ways.

But if what is meant by this is that police “live with” and do not care about the
harmful effects of these Court rules, nothing could be further from the truth. I can
tell you from my experience as a law enforcement officer that too often these rules
interfere with the ability of police officers to solve violent crimes and take dangerous
criminals off the streets. The main culprit is not the Miranda warnings, which sus-
pects have often heard time and again. The barrier to effective police questioning
comes from all of the other technical requirements, which in far too many cases
make it impossible for police, officers to ask questions of suspects, and to rigid ex-
clusionary rules that prevents the use of any information obtained if there is the
slightest hint of noncompliance.

Many crimes can only be solved and prosecuted if law enforcement officers have
a chance to interview criminals and have their confessions introduced in court. Un-
fortunately, the Miranda procedures and its accompanying exclusionary rule in
many cases prevent the police from ever having this opportunity.

It is no coincidence that immediately after the imposition of all these technical
requirements by the Supreme Court’s decision in Miranda, the criminal case “clear-
ance rate” of the nation’s police fell sharply. At the time, police officers around the
country pointed to the Miranda decision as one of the major factors in this drop,
and time has proven them right.

Time has also proven the wisdom of the action that Congress took back then. Re-
sponding to the urgent requests of law enforcement, Congress decided to restore
common sense to our criminal justice system by enacting Section 3501. This is a law
that needs to be enforced so that entire “voluntary” confessions obtained by hard-
working police officers are not suppressed from the jury.

As a country, we should never “learn to live with” the devastating effects of crime,
To the contrary, we should never stop striving to improve our efforts to apprehend
and convict dangerous criminals through fair and appropriate means. The F.O.P.
and its members are constantly working to find better ways to help provide safe
streets and safe communities to all our nation’s citizens. The F.O.P. strongly sup-
ports Section 3501 as a vital step in this direction.
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Mr. Chairman, | would like to thank you and all the distinguished members of
this Subcommittee for your efforts to advance Section 3501. | would be pleased to
answer any questions you may have.

Senator SEssIoNs. Professor Richman.

STATEMENT OF DANIEL C. RICHMAN

Mr. RicHMAN. Thank you, Mr. Chairman. | thank the committee
for inviting me to be here. | testify as a former Federal prosecutor
in the Southern District of New York and as a current criminal
procedure professor at Fordham Law School, in New York.

My focus will be, first, on whether the Justice Department could
properly decide to forgo using 3501 to defend confessions in Federal
court, and, second, on whether the Department’s decision not to use
3501 is an appropriate exercise of its enforcement discretion.

That Federal enforcers, prosecutors and law enforcement have
and should exercise broad discretion over what criminal cases they
should bring should not be open to question. Criminal statutes are
drafted broadly, and prosecutors are supposed to mediate between
the broad language and both the equities of a case and the needs
of the communities they serve.

The next question is whether, in cases that the executive decides
to bring or is thinking about bringing, are enforcers bound to use
every tactic authorized by the Constitution and/or by statute. The
answer here must be no, and | suspect Congress would not want
it otherwise. We don't want to live in a world where Federal agents
use every tactic at their disposal in every case. Reasonable minds
may differ on what restraint is appropriate, but in the end policy
decisions that are not compelled by law must be made. There thus
can be no question that the Department of Justice could choose to
require Miranda-type warnings be given in Federal cases, as in-
deed was the policy of the FBI before Miranda was ever decided.

The same point about executive discretion can also be made with
respect to arguments in adjudicative proceedings. To take a trivial
example, the mere fact that a rule of evidence appears to bar or
authorize the introduction of a bit of testimony does not legally ob-
ligate a prosecutor to object to it or to introduce it. There are many
reasons why he may not do so in a particular case. The Depart-
ment of Justice may also implement the policy of restraint more
systemically as well, as it has in the successive prosecution area.

Against this backdrop, the Department’s policy with respect to
3501 seems well within its powers. Having committed itself to the
use of Miranda-type warnings, the Department evidently reasoned
that its commitment would be for naught if it turned around and
defended confessions on grounds other than Miranda and its prog-
eny. To make arguments based on 3501 would send the wrong mes-
sage to Federal agents, suggesting that Miranda violations were
excusable. And the message would be even worse for State law en-
forcement officers who, while not being subject to departmental dis-
cipline, generate a great many of the Federal cases involving con-
fessions.

If the decision to eschew 3501 was within the Department's dis-
cretion, the issue becomes whether that exercise of discretion was
appropriate. | believe it was. My position does not rest on the em-
pirical debate on the effects of Miranda on clearance rates. My own
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experience with Miranda warnings lead me to believe that they
don’t deter confessions, in part because television has inured people
to their meaning, but I won't press this point.

The fact that, according to one view of the sketchy evidence, fu-
ture suspects may have confessed once Miranda warnings were re-
quired, does not necessarily mean that the decrease was caused
simply by the fact that suspects now knew their rights.

The most important point about Miranda was not the legal infor-
mation that it required suspects to be given, but who was required
to give that information. Police officers now explicitly had to ac-
knowledge constitutional limits on their conduct in a suspect’s
presence. To the suspect terrified of being held in communicado or
of being beaten, even if such fears were groundless, this was a pow-
erful message. It might well have decreased confessions, but these
were confessions that no decent society had a right to expect.

The reasonableness of the Justice Department’'s commitment to
Miranda does not rest only in arguments of simple decency. There
are also excellent law enforcement arguments. As a line prosecutor,
and even as an appellate attorney concerned with a broad range of
cases, | rarely had to brief Miranda issues. Under Miranda, agents
and police officers know what is required, and when proper warn-
ings have been given, defense challenges to confessions rarely go
anywhere, if they are made at all.

In contrast, were enforcers to rely on 3501, that provision’s broad
totality of the circumstances inquiry would, at the very least, make
for far more complicated suppression hearings. In addition to re-
ducing litigation costs and uncertainty, the predictability allowed
by Miranda also aids law enforcement by giving the properly
Mirandized suspect who has confessed a clear incentive to cooper-
ate against other targets without waiting for the resolution of his
fifth amendment claim. Quick cooperation, of course, will be far
more valuable to investigators.

To be sure, the Department could require the giving of Miranda
warnings, but still invoke 3501 to defend confessions alleged to
have violated Miranda. As | have already suggested, however, such
a course would give uncertain guidance to agents and police offi-
cers, and reduce the power of the Department’s directive.

Federal prosecutors occupy a unique place in the Federal law en-
forcement system. For the most part, they do not have hierarchical
control over Federal agents, some of whom are not even part of the
Justice Department, and they certainly have no control over the
State and local officers who increasingly are investigating cases
that end up in Federal court.

Nonetheless, we want Federal prosecutors to stand as a buffer
between law enforcement officers and citizens. One way prosecutors
can do their duty in this regard is to exercise their monopoly over
the bringing of criminal charges. Another way is to have and to ex-
ercise similar discretion as to the legal arguments used to support
those charges. | believe the Department has done just that in the
case of 3501, and has done so appropriately.

I would also like to add that in light of the testimony we have
heard today, particularly from Mr. Gallegos and Mr. Romley, there
may well be arguments in State jurisdictions with respect to the
problems caused by Miranda in the enforcement context. What is
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interesting, though, is that we do not see the kind of move of 3501-
type legislation in the States. We only see it in the Federal system,
where generally we do not have a system of custodial interroga-
tions.

I would like to thank the committee for inviting me to be here.

Senator SEssioNs. Thank you, Professor Richman.

[The prepared statement of Mr. Richman follows:]

PREPARED STATEMENT OF DANIEL C. RICHMAN, ASSOCIATE PROFESSOR OF LAW,
FORDHAM LAwW ScHooL, NEw YORK, NEW YORK

| thank the members and staff of the Committee for the opportunity to participate
in this hearing. | have long been a student of federal criminal law, first as a law
clerk for Chief Judge Wilfred Feinberg, of the Second Circuit Court of Appeals, and
for Justice Thurgood Marshall, of the Supreme Court, and then as an Assistant
United States Attorney in the Southern District of New York. During my five and
half years, at the U.S. attorney’s office, | prosecuted numerous narcotics cases,
worked in the Organized Crime and Appellate units, and ultimately served as Chief
Appellate Attorney. For the last seven years, | have been a full-time law professor,
and am currently an associate professor at Fordham Law School, where | teach
courses in Criminal Procedure, Federal Criminal Law, and Evidence.

My focus here will be on two aspects of the debate involving 18 U.S.C. § 3501:
first, whether the Justice Department could properly decided to forgo using § 3501
to defend confessions in federal court, and, second,'whether the Department’s deci-
sion not to use § 3501 was an appropriate exercise of its enforcement discretion.

That federal enforcers—prosecutors and law enforcement agents—have and
should exercise broad discretion over what criminal cases they bring should not be
open to question. Criminal statutes are drafted broadly, and prosecutors are sup-
posed to mediate between the broad language and both the equities of a case and
the needs of the communities they serve. The fact that conduct can be reached by
a criminal statute is not the end of a conversation about prosecutorial power; it is
the beginning.

The next question is whether the scope of this enforcement discretion extends only
to decisions about whether to prosecute, and not to questions about enforcement tac-
tics. Put differently: In cases that the executive decides to bring, are enforcers
bound to use every tactic authorized by the Constitution and/or by statute? The an-
swer here must be “no,” and | suspect that Congress would not want it otherwise.
We don't want to live in a world where federal agents use every tactic at their dis-
posal in every case—a world with, say, no institutional restraints on undercover in-
vestigations, or on grand jury subpoenas to lawyers or media representatives. Rea-
sonable minds may differ on what restraint is appropriate (as was recently shown
when certain members of Congress took the 1.R.S. to task for its enforcement tac-
tics). In the end, though, policy decisions that are not compelled by law must be
made. Such decisions go to the essence of executive power, as much as decisions
about whom to charge. There thus can be no question that the Justice Department
could choose to require that Miranda-type warnings be given in federal cases, as
indeed was the policy of the Federal Bureau of Investigation before Miranda was
ever decided.

The same point about executive discretion can be made with respect to arguments
in adjudicative proceedings. To take a trivial example: The mere fact that a rule of
evidence appears to bar or authorize the introduction of a bit of testimony does not
legally oblige a prosecutor to object to it or introduce it. And there are many reasons
why he may not do so in a particular case. The Justice Department may implement
a policy of restraint more systematically as well, as it has in the successive prosecu-
tion area. Back in 1960, the Department filed a motion to vacate the conviction of
a defendant who had already been prosecuted for other offenses arising out the
same transaction; the Supreme Court acceded. Although no statute or constitutional
rule required this result, the Department cited its policy against pursuing such
cases, a policy that continues to this day.

Against this backdrop, the Department’s policy with respect to § 3501 seems well
within its powers. Having committed itself to the use of Miranda-type warnings, the
Department evidently reasoned that its commitment would be for naught if it
turned around and defended confessions on grounds other than Miranda and its
progeny. To make arguments based on 8 3501 would send the wrong message to fed-
eral agents, suggesting that Miranda violations were excusable. And the message
would be even worse for state law enforcement officers, who, while not being subject
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to departmental discipline, generate a great many of the federal cases involving con-
fessions. (Confession issues generally don’'t come up in white collar cases, in large
part because white-collar defense lawyers are in the picture at an early stage. This
tendency will become even more pronounced now that the Ethical Standards for
Federal Prosecutors Act will substantially limit the ability of prosecutors and their
agents to speak with represented parties.)

If the decision to eschew § 3501 was within the Justice Department's discretion,
the issue becomes whether that exercise of discretion was appropriate. | believe it
was. My position does not rest on the fascinating debate between Paul Cassell, on
one side, and George Thomas and John Donohue (all of whom know and respect)
and others on the effects of Miranda on clearance rates. My own experiences with
Miranda warnings lead me to believe that they don't deter confessions, in part be-
cause television has inured people to their meaning. But | won't press this point.
The “fact” that (according to one view of the sketchy evidence) fewer suspects may
have confessed once Miranda warnings were required does not necessarily mean
that the decrease was caused simply by the fact that suspects now knew their
rights. The most important point about Miranda was not the legal information it
required suspects to be given, but who was required to give that information. Police
officers now explicitly had to acknowledge constitutional limits on their conduct, in
a suspect's presence. To the suspect terrified of being held incommunicado, or of
being beaten (even if such fears were groundless), this was a powerful message. It
might well have decreased confessions, but these were confessions that no decent
society had a right to expect.

The reasonableness of the Justice Department's commitment to Miranda does not
rest only on arguments of simple decency. There are also excellent law enforcement
arguments. As a line prosecutor, and even as an appellate attorney concerned with
a broad range of cases, | rarely had to brief Miranda issues. Under Miranda, agents
and police officers know what is required, and, where proper warnings have been
given, defense challenges to confessions rarely go anywhere (if they are made at all).
In contrast, were enforcers to rely on § 3501, that provision’s broad totality of the
circumstances inquiry would, at the very least, make for far more complicated sup-
pression hearings. In addition to reducing litigation costs and uncertainty, the pre-
dictability allowed by Miranda also aids law enforcement by giving the properly
Mirandized suspect who has confessed a clear incentive to cooperate against other
targets without waiting for the resolution of his Fifth Amendment claim; quick co-
operation will, of course, be far more valuable to investigators.

To be sure, the Justice Department could require the giving of Miranda warnings
but still invoke § 3501 to defend confessions alleged to have violated Miranda. As
I have already suggested, however, such a course would give uncertain guidance to
agents and police officers, and reduce the power of the Department’s directive.

Federal prosecutors occupy a unique place in the federal law enforcement system.
For the most part, they do not have hierarchical control over federal agents, some
of whom are not even part of the Justice Department. And they certainly have no
control over the state and local officers who increasingly are investigating cases that
end up in federal court. But nonetheless, we want federal prosecutors to stand as
a buffer between law enforcement officers and citizens. One way prosecutors can do
their duty in this regard is to exercise their monopoly over the bringing of criminal
charges. Another way is to have and to exercise similar discretion as to the legal
arguments used to support those charges. | believe the Department has done just
that in the case of § 3501 and has done so appropriately.

Again, | thank the Committee for inviting me to be here.

Professor Thomas.

STATEMENT OF GEORGE THOMAS

Mr. THomAs. Mr. Chairman, | thank the members and staff of
the committee for inviting me to participate.

In my written remarks, | discuss whether Miranda has harmed
law enforcement, but in my oral remarks | address only the issue
of whether 18 U.S.C. 3501 is constitutional in light of Miranda’s
core holding.

The key to the Supreme Court’s Miranda opinion was a finding
of law and fact that custodial police interrogation constitutes inher-
ent compulsion in every case. To counteract that inherent compul-
sion, the Court required warnings that advised the suspect of his
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right to remain silent and his right to counsel during interrogation.
Miranda held that unless these warnings are given and the under-
lying rights waived, every statement is compelled within the mean-
ing of the fifth amendment.

To be sure, the Miranda Court encouraged Congress and the
States to seek other ways of, “protecting the rights of the individ-
ual while promoting efficient enforcement of ourcriminal laws.” But
the key to evaluating these alternatives lies in the very next sen-
tence in the Miranda opinion, “However, unless we are shown
other procedures which are at least as effective in apprising ac-
cused persons of their right of silence, and in assuring a continuous
opportunity to exercise it, the following safeguards must be ob-
served.”

The “following safeguards,” of course, are the famous Miranda
requirement of warnings and waiver. Any statutory alternative
must, therefore, satisfy the minimum Miranda requirement that it
be, “equally effective in apprising accused persons of their right of
silence.”

On the face of 3501, it cannot be equally effective in advising
suspects of their right of silence because it does not require warn-
ings. A rule that does not require warnings cannot advise suspects
of their rights, as well as the Miranda rule that does require warn-
ings. Thus, on the face of it, 3501 is squarely in conflict with the
Miranda opinion.

Some post-Miranda cases suggest—and my friend will talk about
those—that Miranda is not a constitutional rule, but merely a pro-
phylactic device that serves the fifth amendment by presuming
that any statement is compelled if given without the benefit of
warnings. On this presumptive reading of Miranda, it would be
broader than the fifth amendment evil that Congress sought to ad-
dress.

Some have argued that these cases sever the link between Mi-
randa and the fifth amendment, thus permitting Congress to tin-
ker with or even replace the Miranda rule. But there is no reason
why the Supreme C